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"oO! RJOYGOS 1. 1 dudue 70 
IL was; eh rs ok as Pte Recon 
e that every man ought to know as much of law as 
« will enable bim to keep himſelf out of it. It is 
not, indeed, expected that every man- ſhould be 2 
lawyer. It is impoſſible it ſhould be ſo. The ſtudy 
of the law is difficult, on account not only of the 
great variety of ſubjects it embraces, confuſedly diſ- 
perſed through ten times as many volumes, but of 
the abſtruſe mode of expreſſion and frequent uſe of 
technical terms by writers on this ſabjeft, To da 
away, in ſome meaſure, theſe inconveniences, the 
points treated of in the following ſheets are diſpoſed 
in ſuch a way that immediate application may be made 
to the ſubject, ee uſe a e ee ee 
avoided. 

The people of this country have ofien been amuſed 
and impoſed upon by legal publications, . whoſe 
title · pages have -promiſed much uſeful informa- 
85 How often have, ve heard of. © Every 

« Man his own Lawyer,” © The Citizen's Com- 
* panjan,” &c. &c, ? k is eee 
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Ir vv vichy obſerved by the r eee 
e that every man ought to know as much of law as 
not, indeed, expected: chat every man- ſhould be a 
lawyer, It is impoſſible it ſhould. be ſo. The ſtudy 
of che lau is diffcult, on account not only of the 
great variety of ſubjects it embraces, confuſedly diſs 
perſed through ten times as many volumes, but of 
the abſtruſe mode of expreſſion and frequent uſe of 
technical terms by writers on this ſubject. To da 
away, in ſome meaſure,, theſe inconyenzences, the 
points treated of in the following ſheets are diſpoſed 
in ſoch a way that immediate application may be made 
to the ſubject, and the uſe ob technical terms 1s. greatly 
_ avoided. 

The people of this country have often ** amd 
ond impoſed upon by legal publications, whoſe 
title-pages have promiſed much . uſeful informa- 
Ms How | often, bare we hoard . Sy Every 

« Man his own Lawyer,” © The Citizen's, Com- 

* Palas, dc. bc, ? k is impoſſible to calculate 

| 43 the 


the miſchief produced by works of this nature, 
ſetting aſide the impoſition practiſed upon the pur- 
chaſers of them; for, the public have not only been 
diſappointed when they have ſought after information, 
but, in the inſtances where, much has been ſaid on 
| the ſubjects of their inquiry, © they have had the 
mortification to find themſelves involved in error, or 
puzzled by nonſenſe and contradiction. 
3 alluded to had even ſmall claims 

upon the public for their approbation, they would 
have been treated with ſo mueh ſeverity in this place 
but, as the language bere uſed is uſed for the par- 
poſe of caution rather than of depteciation, a great 
degree of tenderneſt in animadverting - 1 
would be unneceſſary. en ien ede 
Tbe intent öf che preſent. "volume is to throw 
light upon all ſuch legal ſubjeRts as come within 
the view of the merchant, the trader, and the moneyed 
man; and that in ſuch à way as to enable the 
inquirer to obtain the information he wants with 
the greateſt facility. Ho für the work is calcu- 
to promidte theſe objects, 4 diſcerning and 
candid public will decide; and the editor reſts 
Sake ſatisfied that its reward will be commen- 

ſurate wich its merits. 

But this publication i is as deſigned- for the uſe 
of the profeſſion, to | whom the editor hopes and 
perſuades himſelf it will prove an invaluable collec- 
tion of practical legal minutes upon points of moſt 
general uſe. Ee flatrers him elf that, in this view, 
it wil * chims upon rheir patronage. 
The, 
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. 
denſed but cnſpicuous ſorm and regular arrange 
ment, ate ſuch, as will ſedom on any doubtful 
point leave the trouble of a ſearch unrewatded. 
A vaſt variety of articles are introduced into this 
volume,” comprehending moſt of the ſubje&s with 
pr ont TIT . 
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1 b pile and doe fniprobable ther ſome: fl 
dious readers will exclaim againſt this praiſe of the 
petformunce, as unbecoming and preſumptuous ; but 
theſe may be anſwered by referring them to the work 
ieſell, which will” either juſtify or condemm it, and 
hold up the author and his work to public appro- 
bation; or expoſe them to as public: cenſure. . "Hs | 
view/ in it is to infure that attention to his work 
which "#2 conceives it deſerves,” and becauſe he is 
W aro, _ it OP RENE 
vfeful.” wo 
When the editor emden his publicition: to 
gentlemen of the profeſſion with ſo much ardour, 
he would not be underſtood: to impute to chem in 
gentral ' want of proſeſſional knowledge, he only 
intends to obſerve, tliat the memory frequently wants 
help in the beſt informed and moſt retentive minds. 
Nor would he be underſtood to mean, on the other 
hand, that there are not many, and very many too, in 
the profeſſion, in whom ignorance is the moſt prominent 
trait: and that from one of two cauſes, i. e. a want, 
of capatilty, or a want of application ; and, in ſome: 
inſtances, from both of them. And he ventures this 
| ey remark 
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remark. from- a conviction, that, in ſo doing, * 
incurs no danger of giving affence to any one, inaſ- 
much as no one will be found: honeſt enough to apply 
he intend to leſſen the reſpect due to the men of Jaw, 
Ic is well known that the profeſſion abounds with men 
of honour and integrity, although it is polluted with 
characters of a contrary deſcription. The author 
vill not, however, preſume 80 decide (in this in- 
tance) the queſtion. of - preponderance 3 pet, 28 he 
writes for the benefit not merely of lawyers but of the 
public, he calls upon that public to mark and diſcrimi- 
hate ;. and, in their choice: of an attorney, to recolleR, 
that there are amongſt them men of two 4 
fore, whaſe getat object it is to obtain for their 
_ employers the moſt ample juſtice; and others, whoſe 
| ow OR e e gangbang | 
e ee 3338 
in its-profeſſion is greatly owing. to the number oi its 
profefſors. The time has been when the number 
received great addition by an ingreſs of perſons deſti - 
tote of friends, connexions, and education; and w 
proſpect chan to cozen orbitarve ; and theſe formed 
an a ad A e eng ar 
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. Ma ret Aha, 
talat cum eo qui ſcripſit; ipſe 6 volet ſecum agat injuriam, .urpoie 
ſui — qui. nn ee peninere. « i 
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PREFACE. 1 
were. hungry and breadleſe) members. But this evil 
has been-happily in great meaſure averted by the 


interpoſitipn of the legiſlature, which has ĩmpoſed a 

ſtamp · duty f £200, upon articles of clerkſhip ;. a 
plan which — ab Sonia 
approves, and 80 which he had never any objection 
A 
and bis. ſon. But perhaps this circumſtance may haye 
had an yndye weight upon the mind of a; man feeling 
the preſſure of a very numerous family. He does 
not mean to call in queſtion either the wiſdom or 
beneyolence of parliament. This part of the plan 
was no doubt deemed neceſlary, in order to purge the 
yn, of, che, blood and race of ſome. of its members, 
The preſent moſt amiable Logp Caize-Jps7CE of the 
Court of Kinos Bancn is, mining in his ce 
tions to gleanſe, che Augean ſtablGmee. 
Tbe editor is not, however, mito ſome. 2 i 
chat the ptoſpect of good, which, bas been viewed 
through the medium of this regulation, may be ob- 
ſcured by an increaſe. inſtead of a diminution. of the 
number of attorneys. The general, opinion of the 
adyantages.to be deriyed from it, in making the pro- 
ſeſñon more re ſpectable and more profitable by an 
increaſe of its importance and a decreaſe. of its mem - 
bers, has induced every tradeſman, who. can. ſpare a 
. pounds, to make his ſon an attorney, and of 
courſe a, gentleman. This rage has been and is very 
greats, and vill, it is feared, in a fry years efſeRually 
prevent the hopes of our, legiſlators from being 
realized: for, it may be laid down ann 
q _ rule, 
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rule; that, in proportion as the practiſers of the law 
are overcharged in number, the practice will be 
overcharged with chicanery and litigation. The editor 
bas known an inſtance; in a' conſiderable town leſs 
than twenty miles from the metropolis, ' which ' for 
many years ſcarcely would maintain one attorney, be- 
cauſe there was but one, and which does now, and 
has for ſeveral years, maintained three in comparative 
ſplendour. It is, however, but juſtice to obſerve, 
that it cannot be ſaid of them that'they are all alike 
deſtitute of the rome ex ver | 
1 ee 
| e e e in Geer ghd WEB 
tefs" chan at preſent, and the conſequence of there 
fairly appreciated.” A ſtatute, paſſed in the 33d year of 
Henry the Sixth, ſtates; that & not long before that 
time there had not been more than fix or eight 
« attorneys in Norfolk and Suffolk, in which time 
«great tranquillity reigned ; but that the number had 
© prejudice of theſe counties: it therefore enacts, 
« that, for the future, there ſhall only be fix attor- 
4 neys in Norfolk, fix in Suffolk, and two in the 
«city of Norwich.” It cannot, however, be ex- 
pected that they ſhould, at this time of day, be ſo 
. thinly diſtributed. An extenſion of commerce and 
| more general diffuſion of riches, rather than an 
increaſed love of litigation, have made à greater 


number neceſſary” at this time than in former ages; 
. | 
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may find fire protection at all times under the guar- 
dian wings of our venerable” judges,” who, highly to 
their honour, have united to an ardent deſire their 
moſt active endeavours e 
. for wiboikiir tithe tdanifds G6 
the queſtion; —" The practice of the law is honoura - 
ble, and there is in it, fortunately for the world, a 
number of completely-honourable characters! No- 
thing is more perſectiy ridiculous than the idea, 
nouriſhed by ſome perſons,” that, becauſe à man is an 
attorney, he muſt therefore neceſſarily be à villain. 
Reflections of this nature are too contemptible to de- 
ſerve ſerious notice; they ſhall therefore be paſſed 
over by D N that, OY I 
nice bens: iu ir y be boldly aficrted; 
that there are to be found men in that profeſſionz 
whoſe characters ſtand high in the ſcale of /honourp | 
and whoſe minds are untainted with that fordid love 
of gain, which ſwallows up all other conſidera- 
.. hes arte aboiypu 

the intereſt of AVAKIcious/SELF ! ly: Noi 
As a PHILANTHROPIST, the eee e 
that the number may be increaſed. It is in the 
power of men practiſing the law to do mueh evil; 
it is in their power to do much good: as they are 
ſtrong, they ſhould be merciful. - In proportion a 
they have opportunities of betraying men into Dau- 
GER, their - endeavours ſhould be exerciſed. to pre- 
vent IT, A vIRTUOUS CHARACTER, before he 
ſuffers 


K © ÞPREFACE- 
' ſuffers his friend to be toſſed upon the tumultuous 
ſea of ligation, will calculate upon the miſchieſs 
tat may de produced. He vill repreſent, to men 
dnven slong by ihe ſudden. guſts of rasszon, or 
the more temperate, but no leſs dangerous, gales 
of. nzvaRgR, the hazards they may encounter, the 
anxious days and reſtleſs nights they are creating 
for memſelves, as well az for the objects of their 
rage: It is the province of an honeſt. attorney to 
moderate the fury and calm che indignation which 
ſometimes preſent themſelves, and, if poſſible, to to 
. 
rs; of ck. He will at all times prefer 
ker aer eg. 5 
1 ol language will. not fuir. the 
genius. 2 Men of litigiqus. diſpoſitions 
deteſt nothing ſo much as an attorney who is a 


3. 


—_— But, 1 .CANDOR and 


HONOUR are continually crying, Gon Loan, 

«DELIVER Us.” 

It may be ee eee 
articles introduced into this volume which do not 
properly belong to the ſubject of law; ſuch as ables 

. Jar walking  aunvities, tables of dividends, of interęſ, 


Ratement of public funds, c.; and theſe were intro- 
duced for the purpoſe of rendering the work the 
more eminentiy uſeful. It is intended that the follow- 
ing ſheets ſhould be the conſtant companions of the 
_ office and compting · houſe; and theſe articles are in- 
eee e e 


ſuch 


| PREFACE. Ain 
ſuch a companion ſhould be contained in this vo- 
The reader is particularly requeſted to conſult the 
correfions, and to alter the preſs in the ſeveral in- 


| ſtances there pointed out. At the end of the volume 


is an index to the digeſt concerning Maxine Insv- 
RANCES, that being a copious ſubject. : 
3 


Ola Brentford, 
1 Sept; 1800. 
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CORRECTIONS. 


Page 1, line 1, for © legalis,” read © legalia,” - 

Page 6, line 18, for © obliger, read © obligor.” 

Page 11, dele * from whom teſtator once removed. 

Page 45, line z/t. for © has,” read “ will.“ 

Page 57, 2s to the operation of the Statute of Frauds jn-cafes of ſale by auc- 
tions, ſee page 148. 

Page 133, as to the Stat, 14 Geo. III. c. 42, ſee the article TEM DER, a note, 

Page 205, under the article FoxzsTALLING, ſee VICTVUALS. 

Page 208, line laſt but one, for © notwithſtanding,” read © not.” 

Page 382, n 
a ſtatute lately paſſed, 39 and 40 Geo. III. c. 99. 

Page 405, line 15, dele or within four miles thereof, and refer to the 

— ALS. 


ADDITIONAL CORRECTIONS. 


Page 316, line 23, for © huſband or wife,”* read “ any other perſon.” 
Page 498, line 17, add © payable to other perſons.” 
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MEMORANDA LEGALIS, 


| OR AN 2 
ALPHABETICAL DIGEST 


Laws of England. 


ACCIDENTS. 


Ax action at law will lie for an accidental injury done 
by one perſon. to another. 1 Str. 590. As where a man 
draws his bow, ſhoots his artow, and unintentionally 
wounds; or, where a perſon, ſtanding by to ſee another 
uncock a gun, is accidentally wounded. Id. 598. But, in 
theſe caſes, damages are given not by way of puniſiment but 
to make amends to the injured party; unleſs the indiſcretion 
has been highly blameable. But an action will not lie 
where, by a ſudden fright, a horſe runs away with his ri- 
der and hurts a man; unleſs perhaps it could be proved 
that the horſe was uſed to run away with his rider ; and, if 
ſuch accident was occaſioned by another perſon's whipping 
the horſe, ſuch perſon would be liable to an ion. 


Ow 305. 
| B But . 


: 34 

But a diſtinction is made between caſes of accident and of 
nectſity [Ste NEcesSrTy); and, therefore, it has been held, 
that, to an action of treſpaſs, a defendant may plead that it 

was not in his power to prevent the injury; as, that his cattle, 
being in the road near the plaintiff*s cloſe, here and there 
ſnitched; and againſt his will depaſtured, the plaintiff's graſs 
or corn. 2 Morg. 263. Or that he chaſed ſheep, mixed with 
his own, to a place where he might ſeparate them. Id. : 

Again: where the wind blew down a tree, the property 

of L. 8. and it fell upon the land of 1. N. it was held to be 
- lawful for I. S. to go upon the land of I. N. to fetch it 
away; but, if the /oppings of a tree ſhould ſo fall, the owner 
cannot in all caſes do ſo ; becauſe, the falling of them there 
might perhaps, haye been prevented, if due caution had been 
- uſed; but, if it appears that all due cantion was uſed, and 
that their falling there was unavoidable, they may be fetched 
away; as may fruit,-which- falls on another's land. Bro. 
Treſ. 213. But, in theſe Oy it would be prudent to make 
a previous demand. 

And caſes of miſtake [ See 3 are again diſtin- 
guiſhed from thoſe of accident and neceſſity ; for, if one pays 
money to another by miſtake, thinking there was ſo much 
money bs, he may recover it back. I Salk. 22: 1 7. 
Rep. 286. 8 

Relief may ſometimes be had 14g accidents and mi- 
takes in a court of law: as, where deeds are loſt, miſtakes 
made in receipts or accounts, wrong payments made, where 
death happens, . which makes it impoſſible to perform a 

. condition literally, and a multitude of other contingencies. 
And many cannot be relieved even in a court of equity; 
as, if by accident: a recovery is ill ſuffered, a deviſe ill exe- 
cuted, a contingent remainder deſtroyed, or a power of 


leafing omitted in a family ſettlement. 3 Black. Com. 437: 
1 Gilo, Evid. 598. . 


ACCOUNTS. 
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ACCOUNTS. 


When perſons have mutual dealings, ſigning the account 
is not neceſſary to make it a /tated one; but it is keeping it 
any length of time, without making an objection, which 
binds the perſon to whom it is ſent, and prevents his enter- 
ing into an open account afterwards. 2 Atk. 251. 

Among merchants, it is looked upon as an allowance of 
an account current, if the merchant who receives it does not 
object to it in a ſecond or third poſt. 2 Fern. 270, per 
Hutchins, Lord Comm. Sherman v. Sherman. ; 


we 


ACQUITTANOES — See Kahr t1 


In ſome eaſes, a court of equity will order accounts to be 
opened, even after an acquittance.in full of all demands. 

And now, in the ſuperior courts of law, the producing 
an acquittance will not bar the action, if the plaintiff can 
by any means ſhew a miſtake, and that he has not been 
paid, or paid ſo much as the acquittance is for. 2 7. Rep, 
366. 

The -manner of tender and payment of money ſhall be 
generally directed by him who pays it, and not by him who 
receives it; and the acquittance ought to be given accord- 
ingly -— Thus A owed B a certain ſum of money on bond, 
and certain money for goods ſold ; and, at the day of payment 
of the bond, he'tendereth the money according to the bond, 
which B accepted, and faid it ſhould be for the book-debt 2 
and not for the bond-debt. But A ſaid he paid it on his 5 
bond, and no otherwiſe. B croſſed his book and brought 
an action on the bond, but it was adjudged againſt him; 
for, A is to appoint the manner of payment. 22 E iv. 25: a 

B 2 | Bro. 
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Bro. Condition, pl. 181. But if he, who pays money, 
does not direct its application to any diſtin object of ac- 
count, the perſon receiving has that privilege. 

A receipt of a particular tenor cannot be inſiſted upon by 


one tendering money. Peake, 179. 
ACTS OF BANKRUPTCY. — See Bankrupts. 


ACTION AT LAW. 


When to be preferred to a commiſſion of | bankruptcy, ſee 
BaxxzueTs. When ſervice of. progeſs, to be preferred to 
an arreſt ; ſee DEBTOR and CREDITOR. 


If an act occaſions an immediate injury to another, an 


 _ aQtion of treſpaſs is the proper remedy. But, if the injury 


be not immediate, but only conſequential on the act done, 
the party injured. muſt bring an action on the caſe. 8 T. 
Rep. 119. 


\ 


ACTS. — See Corral Covenants, Requeſts, | 


In ho management of men's buſineſs and affairs, it often 
becomes a material queſtion, who is to do the fir act. It 
frequently happens, that, before a perſon can take legal 
advantage of the laches or defaults of others, it is neceſſary 
ſome act chould be previouſly done on his part; and, in all 
caſes where that advantage is intended to be taken, it is 
eſſential for the party to do all that is incambent on him: in 
law to do. 
Thus A agreed to ſell B his eſtate for a En ſum 
befor a certain day, in conſideration whereof, B agreed to 
pay that ſum on the day; and, on failure, to pay £21. 
In 


( 5 ] 

In this caſe it was ſaid, A could not recover the C21 with- 
out ſhewing a conveyance on his part, or a tender of one, 
contrary to the principle of ſome old cafes. 1 Roll. Abr. 415, 
pl. $: 1 Saund. 319: and 1 Str. 535. They are ſaid to be 
dependent covenants : when one party conveyed his eſtate, 
he was to receive the purchaſe-money ; and, when the 
other parted with his money, he was to have the eſtate. 
They are reciprocal acts to be performed by each other at 
the "ſame time; and no action will lie by one party, unleſs 
he performed or offered to perform his covenant. 4 7. 
Rep. 761. So, where the defendant, in conſideration that 
the plaintiff had hought of him a certain quantity of corn 
at a fixed price, undertook to deliver it to the plaintiff at 8, 
within one month of the time of the ſale, the plaintiff, to 
recover in an action for the corn, muſt ſhew that he ten- 
dered the price; for, here the delivery of the corn and pay- 
ment of the money were concurrent acts, to be done at the 
ſame time; and each muſt ſhew that he hath performed, or 
made a tender to perform, his PI before an _—_—_ wan lie 
againſt the other. 7 T. Rep. 125. 

If one bind himſelf to give a certain releaſe, it is at his 
peril to prepare it. Cro. El. 716. 

Where a man covenants to ſeal and deliver a deed, he is 
bound to put it in writing ; but, if he refuſe, the covenantee 
may do it. 2 Roll. Rep. 117 : 1 Mod. 104: 8 T. Rep. 370. 

Where a covenant is to enter into bond, the covetiantor 
is to prepare and tender it. Sid. 178. 

If one covenant to make ſuch an aſſurance as the coun- 
ſel of the covenantee ſhall adviſe, and the covenantee in- 
forms the covenantor that his counſel has adviſed after ſuch 
a manner, the covenantor muſt make ſuch aſſurance ; but, 
if it had been barely as counſel ſhould adviſe, it would be 
otherwiſe; for, in ſuch caſe, the counſel is to draw it, and 
the covenantee muſt bring ſuch aſſurance rely: engroſſed, 
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and tender it to the covenantor to ſeal. Moor, $596: Cra. 
E.. 298: 2 Lev. a5: 1 Mod. 104. . 

Where one binds himſelf for the performance * cove- 
adde, and the covenant is, that the obligor, before ſuch a 
days ſhall make a farther aſſurance of lands to the obligee, 
at the obligor” s colts, the obligor having it in his choice 
what, aſſurance he would make, he ought: not to ſtay for 
the tender of coſts, but ſhould give notice to the obligee 
what, aſſurance. he means to Make, and then the gee? is 
to e rr the coſts. Moor, 454. | 
If one bind himſelf before ſuch a time to 2 a ane of 
contain, lands to the obligee, it has been held, that the 
obligee muſt ſue out the wit of covenant to make himſelf 
capable of the fine. PAS : Co. Ong 
Dier, 371. „nt . 

If one bind himſelf to 3 0 to * 2 owt. of dae 
a and that the gbligee'is to chooſe them out of 24 bags of the 
obligers own, growing, the obligee is to do the firſt act; 
viz. to require the obligor to ſhew the 24 bags, that he may 
make his choice. Mar. 24. 

If a man promiſe to deliver a 8. on bach a — hab is 
bound to do it without requeſt. 1 Lev. 284. > 

But, where A, in conſideration of {250 paid by B, and 
of the farther ſum of {250 to be paid, &c. covenanted 
that he would, with all poffible expedition, inſtruct B in a 
certain mode of bleaching linen (for which he had; ob- 
tained a patent); and B covenanted that he would, on or 
before the 25th. of February, 1794, or ſooner, if A ſhould 
before that time have inſtructed him, &c, pay the farther 
| ſum of (250; it was held, that the covenants of A and B 
were independant covenants,. and that A might ſue B for 
the £250, without averring that he had taught B that mode 
| of bleaching linen, &c. 6 T. Rep. 570. | 

It is a general rule, that. a man is excuſed from doing that 
Wah becomes pager to be done by the aCt of God, 

And 


5 

And when the law creates a duty, and the party is diſa- 
bled to perform it without any default in him, the law will 
excuſe him : but, when, the party by fs: oon contract creates 
a duty or charge upon himſelf, he is bound to make it 
good, notwithſtanding any accident by . 8855 
6 T. Rep. 488. 0 

It is alſo a general rule, that, 1 4 3 mather does not 
lie more, properly in che knowledge of one than of the 
other, no notice is requiſite, Thus, in an action of debt 
for nonperformance of an award, it need not be alleged, 
chat notice was given, of the award ; becauſe the defendant 

may, take notice of the award as well as the plaintiff. So, 
upon a treaty of marriage, a promiſe of che father of. 5 
daughter, by the father of the ſon, to pay the daughter 
£200. after the death of the ſon, if ſhe ſurvive him; the 
father of the daughter dies ;- the ſon dies ; the adminiſtrators 
of the daughter 8 father brought an action on this promiſe; 
and, by the court, notice of the death of the ſon need 105 
be given t to the father of the ſon. So, on a promiſe to pay 
ſo much money at the full age of an infant, or on the mar- 
riage of I. $. or on the return of ſuch a ſhip from ſea, it 
has been held, that notice of theſe events need not be given, 
becauſe they are facts as notorious ta the one as the other. 
But, when a thing lies more properly in the knowledge of 
the plaintiff than the defendant, there notice muſt be 
given; as, when one agreed to give fo much for a commo-' 
dity, as another perſon had before given, or to give ſo. much 
for every piece of cloth the plaintiff ſhould buy, or to pay 
the plaintiff ſuch damages as he had ſuſtained by a battery, 
or to pay plaintiff's coſts of ſuit. Hardres, 2. 

Where an act is to be done by each party under a ſpecial 
agreeinent, and the defendant, by his negle&, prevents, the 
plaintiff carrying the contract into execution, the plaintiff 
may recover back any money he has paid under it, in au 
action for money had and received. 7 7. Rep. 181. 4 
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© ADMINISTRATION. 


- Letters, of diniiniftration are granted after 14 f from 
the party's death, but not before. Probates of wills may 
be obtained immediately. 8 
On taking out letters of adminiſtration, no inventory is 
neceſſary ; ; but the party muſt be prepared to ſtate the 
amount of the effects of the deceaſed, and muſt take with 
him two ſecurities; for, by the Statute 22 and 23, Car. II. 
c. 10, adminiſtrators muſt enter into bonds, with ſecurities, 
2 to perform the truſts repoſed in them. 

The courſe of adminiſtration is as follows. I. Of the 
goods of a deceaſed wife to her huſband, or his reprefenta- 
tives: or of the huſband's to the widow, or next of kin; 
but the ordinary may grant it to either, or both, at his diſere- 
tion. — II. Among the kindred, thoſe are to be preferred 
whe are the neareſt in degree to the inteſtate ; but, of per- 
ſons in equal degree, the ordinary may. take which he 
pleaſes. — III. That this proximity of degree ſhall be 
reckoned according to the civilians, and not of the canon- 
iſts, which is adopted by our law on the deſcent of real 
eſtates ; and this proximity of the civilians runs firſt to 
children ; ſecondly, parents; thirdly, brothers; fourthly, 
grandfathers ; fifthly, uncles or nephews (and the females 
of each claſs reſpectively) ; ; and, fixthly, couſins. — IV. 
The half-blood is admitted to the adminiſtration as well as 
the whole; therefore, the brother of the half-blood ſhall 
exclude the uncle of the whole blood; and the ordinary 
may take the ſiſter of the half or the brother of the whole 
blood at his diſcretion. — V. Tf none of the kindred will 
take out adminiſtration, a creditor may. — VI. If an execu- 
tor refuſe to prove the will or dies inteſtate, adminiſtration 
may be granted to the reſiduary legatee, in excluſion of the 


next 
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next of kin. — And, laſtiy, the ordinary may, in default 
of thoſe, commit adminiſtration to ſuch perſons as he ſhall 
approve of. 

All parties, entitled to adminiſtration, muſt renounce, * 
fore a creditor is admitted. | 

If there are two or more adminiſtrators, one of them 
cannot ſell goods or releaſe debts without the other ; but ig 
reſpect to co-executors, they being but one perſon in law, 
the act of one is the act of all, and poſſeſſion of one is ac- 
counted the poſſeſſion of them all. 

Although it has been ſaid, that an inventory is not neceſ- 
ſary; yet it is prudent for executors and adminiſtrators to 
exhibit an inventory; for, if an inventory be in due time 
made, and the goods valued and appraiſed, according to the 
price the things contained in it might be ſold for, at that 
time, by credible and ſkilful perſons, and this inventory be 
in due time exhibited to the ordinary, on the oath of the 
executor or adminiſtrator, it ſhall receive credit in all cauſes 
and courts; and he that exhibits it ſhall be free from the 
burthen of proving the truth of it, or that the deceaſed had 
not more goods ; but the legatee, or other perſons, prefer- 
ring claims, are to prove, that goods — been omitted 
therein. 

If any perſon intereſted 3 have an inventory exhibi- | 
ted on oath, he muſt enter a caveat. 

Sometimes, alſo, it may be prudent for perſons having 
intereſt to apply, before adminiſtration be granted, for a com- 
miſſion for the appraiſement of goods, inſpection of papers, 
&c. — This point 'is mentioned merely to give informa- 
tion to the reader, that ſuch a commiſſion may be obtained; 

. caſes may happen where attention to it may ** eſſential- 
Iy uſeful. 

Perſons ſhould be careful not to interfere in the affairs of 

deceaſed perſons, except in acts of neceſſity and humanity, 


Jeſt they make themſelyes reſponſible in the eye of the law 
| as 
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as executors of their own ene, army prove highly 
injurious to them. ö f 

Where letters of advinifiranMR 2 are pr to Abe and 

one dies, the adminiſtration ſurvives. | 

The civil law, by the rules of which the right to 3 
niſtration is regulated, and of which the following table is a 
ſcheme, - calculates, proximity of blood, by counting the 
number of removes between the inteſtate and the common 
anceſtor, and down again from him to the perſon claiming 
adminiſtration ; and the whole number of removes gives 
name to the degree in which the inteſtatę and the claimant 
are related to each other. For inſtance, if there be two 
claiming, the one the ſon of the couſin· german, and the 
i ; other the ſecond; couſin, we learn which of them is related 
| in the neareſt degree to the inteſtate, in the following man- 
| ner; viz. firſt, as to the ſon of the couſin- german, we rec- 
kon from the inteſtate-ro his father, the firſt remove; from the 
father to the grandfather, (who is'the-conimon anceſtor. of 
the inteſtate and perſon claiming,) the ſecond remove; from 
the grandfather to the uncle, the third remove; from the uncle 
to the couſin-germen, the fourth remove; from the couſin-ger- 
man to his ſon, the fifth remove; ſo that he is allied to the in- 
teſtate in the ti degree. Again, with regard to the ſecond 
couſin, we reckon, from the INT ESTATE to his father, 
the firſt remove ; from the father to the; grandfather, the ſe- 
cond remove; from the grandfather to the great-grandfather, 
(who is in this caſe the common anceſtor,) the third remove; 
from the great-grandfather to the great uncle, the fourth re- 
move; from the great uncle to his on, the fifth remove; and, 
from him, to hit ſon, (who is ſecond cauſin to the INTESZ 
TATE,) 'the fixth remove. He therefore is related to the 
inteſtate in the ſixth degree ; from which it is clear, that 
the /on of the cou/in-german,” being related to the perſon de- 
ceaſed in the fifth degree, is entitled to adminiſtration in pre- 
ference to the ſecond ban who is Haze. ; in the /axth de- 
gree. 
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ADVOWSON. | } 

An advowſon is worth about ſeven or pes ver. 

chaſe ; and a turn ls reckoned at half. 2 . 

5 | 

AGE. — See Infa lt a 

If one be born the firſt of Janyfiry, he DEE the 
morning of the laſt day of Pegetaber. lack, Com. 
463, n. p, St / 


AGENT. 


It ſeems that an 
an agent ; 


any pa r buf 
the buſineſs muſt be ſoppoſed to have been undertaken on 
the credit of the agent who employed him; and, if the, 


principal be afterwards diſcovered, the party who did the 


buſineſs has a right to go againſt him likewiſe. The per- 


ſon who did t the work is entitled to go againſt the princi- 
pal, in conſequence of its being done for his benefit, and 


againſt the agent for having improperly employed him. By 


not mentioning the principal, the perſon employed has a 
right to take the agent for his principal, and, in an action by 
the real owner, way / ſet off a debt due from the factor. 
7 T. Rep. 399. f 


Fraud by an agent will vitiate any DE though. 


the principal ſhould not take any part in the fraud; for, the 
principal is avilly reſponſible for the acts of the agent, aud 
| IN | in an action upon his contracts. 4 7. Rep. 39. 
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If a perſon be appointed a general agent, as in the caſe 
of a factor, for a merchant reſiding abroad, the principal 
is bound by his acts; but an agent, conſtituted ſo for a par- 
ticular purpoſe, and under a limited and circumſcribed - 
power, cannot bind the principal by any act in which he 
exceeds his authority ; for, that would be to ſay, that one 
man may bind another againſt his conſent. 3 7. Rep. 
357 | 

No action will lie againſt a ſteward, manager, or agent, 
for damages done by the negligence; of thoſe employed 
under him, in the ſervice of his principal; but the princi- 
pal, Og a a are alone liable. 6 T. 
Rep. 411. 

An officer appointed by government, treating as an a 
for the public, is not liable to be ſued upon contracts made 
by him in that capacity. 1 T. Rep. 172. Not even if he 
contract by deed, if it be on account of T 
AI. 674. 

If a captain of a ſhip contracts 8 
For the uſe of the ſhip, he is anſwerable; ſo that the tradeſ- 
man in this caſe hath a claim both on the captain and 
owners, as well as a ſpecific . the ſhip itſelf. 1 T. 
Rep. 108. 

Where an agent is employed to buy . an ; acknow- 
ledgement, under his hand, of his having received them, is 
evidence of the delivery to the buyer. 3 T. Rep. 454. | 

An action for money had and received will not lie a- 
gainſt a known agent or receiver for money paid vplunta- 
-rily to ſuch agent for the uſe of the principal. For, it 
would be unjuſt to ſuffer ſuch an action to proceed, and to 
leave him to be defended or deſerted as the principal thought 
fit; and eſpęcially if the action is brought for the purpoſe 
of trying any right of the principal. 4 Burr. 1985. 

For, where a man receives money for another as his 
agent, under the pretence of right, (ex. gr. for tithe,) the 

court 


1 WJ 
court will not ſuffer the principal's right to be tried in an 
action agaiaſt the collector, if the defendant can ſhew the 
leaſt colour of right in his principal; as in this caſe, by 
having been ſome time in poſſeſſion. Trin. 27, . II. per 

"Lee, C. J.: Buller, N. P. 133. 

So, where money has been paid to an . or receiver 
-by miflake, he ſhall not be liable, if he has paid it over to 
his principal; for, he ſhould not ſuffer for another's miſ- 
take: but the payer ſhould reſort to the principal himſelf: 
and, if he has not paid it over to his principal, but has it in 
Bis hands, or only giuen credit for it to his principal in his 
Boobs, or on an account between them ; in theſe caſes * ſhall 
be 1 N a 566. | 


AGREEMENT. — See Contract. 


The ſtamp- duty on agreements is 10s. except when the 
matter of agreement does not exceed {20, or where it is 
for a leaſe at rack- rent of meſſuages under ( 5, or for the 
hire of ſervants, or ſuch as relate to the ſale of goods. 
And the number of ſtamps to be put on an agreement, by 
the 37 Geo. III. ſhall be calculated according to the num- 
der of common-law ſheets of 72 words each, and that 
there ſhall be one ſtamp for every fifteen of ſuch ſheets. 

Care ſhould be taken how agreements are made with 
ideots, lunatics, infants, and wives; for, they are, gene- 
rally ſpeaking, incapable of contracting. = 

In many caſes, the parties injured by breach of agreement 
may have a remedy by an action at common law; in others, 
by recourſe to a court of equity; but it muſt be obſerved, 
that, wherever the matter in queſtion is merely in damages, 
there the remedy is at law; becauſe the damages cannot 
be aſcertained by the conſcience of the chancellor, but 
muſt be ſettled by a jury. 1 N. Abr. 69: Abr. Eg. 16. 

But, 


* 
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But, where the agreement is to do ſomething in ſpecie, as 
to convey lands, execute a deed, &c. the remedy. is in 
equity for a ſpecific performance. 1 Chan, Caf. 42. 

As to voluntary agreements, it may be obſerved, that, as 
men have a right to their acquiſitions, ſo they may diſpoſe 
of them at their pleaſure, and without a valuable conſidera- 
tion; but, if à man promiſes to convey lands, or to give 
goods, without a valuable conſideration, or without deliver- 
ing poſſeſſion. of them, this, being nudum pactum unde non 
oritur actio, (a void or naked agreement, whereupon an 
action will not ariſe,) does not alter the property in them, 
nor has the party any remedy either in law or equity; 
6 Co. 18. Yet, if it be done by deed, duly ſtamped, and 
properly executed, under ſeal, this is good in law, though 
there be no conſideration or no delivery of poſſeſſion ; for, 
a man cannot deny his own deed, nor affirm any thing 
contrary to the manifeſt ſolemnity of 1 Velv. 
196: Cro. Fac. 20: 1 Brownl. 111. ö 

And voluntary conveyances are good againſt the parties, 
and cannot be revoked; for, a court of equity will not in- 
terpoſe in behalf of one volunteer againſt another; unleſs 
they tend to the injury of ereditors, purchaſers for a valua- 
ble conſideration, or younger children; for, then the court 
will ſet them aſide. 1 Chan. _ 173: 1 Len. 100, 
464. | 

Defendant purchaſed cotton for plaintiff as his tacks, 
and engaged for Z per cent. to guarantee him againſt loſs 
by re-ſale. It was fared, that the written minute of the 
firſt purchaſe, which proved the guarantee, ought to be ad- 
mitted in evidence, though not ſtamped, it being a caſe ex- 
cepted in Stat. 23, Geo. III. c. 58. It was not indeed a con- 
tract for the ſale of goods, but it aroſe out of a contract for 
the ſale of them, and was made at the time of the original 
contract; it therefore related to the ſale of i them. As H- 
'VRST and BUILER. This _— need not be ſtamped; 


for, 


L 6:3 
for, this was a contract directly for a ſale of goods, or at 
leaſt it was a contract relating to the ſale of them, 5 7: 
Rep. 524. 

Parole eines cannot be — to vary the terms, or 
add to an agreement, which is reduced into writing. 
3 Will. 255. 

Where agreements are made, with a — in caſe of 
nonperformance, it is not in the choice of the party to pay 
the penalty, and ſo get rid of the agreement ; for, a court 
of equity will enforce the ſpecific performance of the act 
agreed to be done, unleſs the penalty or ſum, agreed to be 
paid on nonperformance, can be conſidered as a ſum to be 
paid by way of liquidated damages. 2 P. Vins, 191: 1 
Med. 511: 2 Vez. 528: Finch's Rep. 11): 2 Vern. 119. 
But, where à court of equity goes to compel a ſpecific per- 
formance, it will reſtrain the proceedings at law for reco- 
very of the penalty. — See PENALTY. 

Equity will preſume an agreement to be abandoned or 
diſcharged, if not inſiſted on during a length of time. 
2 P. Vm, 82: 9 Med. 2. 

If A articles for the ſale of land, N ne to con- 
vey, but does not covenant for him and his heirs, yet a 
court of equity will compel the heir to perform this agree- 
ment; foraſmuch as A, after ſealing ſuch articles, becomes 
a truſtee for the buyer, and the truſt with the lands deſcends 
to the heir. 2 Freem. 199. 


ALEHOUSES. — See Inns and Innkeepers. 


As the power of the juſtices to grant or refuſe licenſes 
of alehouſes is diſcretionary, and they are the ſole judges, 
they cannot be compelled by mandamus or otherwiſe. The 
Court of King's Bench has no power or claim to review 
| the reaſons of Juſtices, upon which they form their judge- 
ments 


B 
ments in granting them, by way of appeal from their judge- 


ments, or over-ruling the diſcretion intruſted to them. But 
if it clearly appears, that the juſtices have been partially, 
maliciouſly, or corruptly influenced in the exerciſe of this 
diſcretion, and have conſequently abuſed the truſt repoſed in 
them, they are liable to proſecution by indictment or infor- 
mation; or even poſſibly by action, if the malice be very 
groſs and injurious. Burr. Manſ. 556. 

No licenſe ſhall entitle any perſon to keep an alehouſe in 
any other place than that in which it was firſt kept by vir- 
tue of ſuch licenſe ; and ſuch licenſe, in regard to all other 
places, ſhall be void. 26 Geo, II. c. 31, ſect. 3. 

If a licenſed perſon ſhall die before the expiration of his 
licenſe; or if he, or his executors, adminiſtrators, or aſ- 
ſigns, ſhall remove from ſuch licenſed houſe, and ſhall aſ- 
ſign ſuch licenſe; or in caſe any ſuch houſe ſhall become 
empty or unoccupied, the late occupier whereof was duly 
licenſed the year preceding; then (except as after provided) 
two juſtices, at a petty ſeſſions, may licenſe the executors, 
adminiſtrators,” or aſſigns, or any new tenant or occupier, 
upon ſuch removal, or the houſe becoming empty or unoc- 
cupied, until the next general licenſing day. Or the juſti- 
ces may allow ſuch executor or adminiſtrator, or other per- 


ſons - poſſeſſed of any ſuch licenſe, to continue open ſuch . 


houſe for the purpoſe aforeſaid under ſuch licenſe until the 
expiration thereof; every ſuch executor, adminiſtrator, or 
aſſign, and every ſuch tenant or occupier, reſpeCtively, ob- 
taining within 3o days after ſuch death or removal, or en- 
tering- upon the poſſeſſion of ſuch houſe, and producing to 
the ſaid juſtices the proper certificate, and entering into re- 
cognizances. 33 Geo. III. c. 59, ſect. 1. And perſons, 
obtaining ſuch certificate, are indemnified till after the petty 

ſeſſions ſhall have been held. Se#. 7. 
And, within Middleſex and Surry, the juſtices, at the 
general licenſing meeting, ſhall appoint not leſs than fax, 
; C nor 
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nor more than eight, ſpecial days of meeting yearly, at 
different equal periods, as near as may be next enſuing ſuch 
general meeting ; and ſhall cauſe due notice to be given of 
the times and places of ſuch ſpecial meetings; at which 
meetings, two juſtices of the diviſion may grant to the exe- 
cutors, adminiſtrators, or aſſigns, of ſuch licenſed perſon, 
or the perſon coming into any ſuch houſe, which hath be- 
come empty or unoccupied, a licenſe to ſuch new tenant or 
occupier, on his producing a certificate and entering into 
recognizance; or in their diſcretion may allow a continu- 
ance of any licenſe before granted, until 11 next general 
licenſing-day. Se. 2, 3. 
No perſon ſhall retail any diſtilled Ms) liquors, or 
| ſtrong waters, without a licenſe from the officers of exciſe, 
taken out ten days before he ſhall begin. And ſuch perſon 
| ſhall be firſt licenſed to ſell ale or ſpirituous liquors by two 
_ Juſtices of the peace. 2 Geo. II. c. 28, ſet. 11: 9 Geo. II. 
c. 23, ſect. 14: 16 Geo. II. c. 8, ſect. 8, 11: 24 Geo. II. 
c. 401, ſect. : 29 Geo. II. c. 12, ſect. 22. 
Note. — Here is a double licenſe required for retailing of 
ſpirituous liquors. Firſt, a licenſe from the juſtices to ſell 
ale or ſpirituous liquors, and then a licenſe by the officers of 
exciſe to ſell ſpirituous liquors ; and therefore the ale-licenſe 
ought to run ſo as to include ſpirituous liquors, or elſe the 
law fhould be altered in this particular. The printed ale- 
houſe- licenſes from the Stamp-Office endeavour to preſerve 
the juriſdictions diſtinct, by excepting the ſeveral kinds of 
ſpirituous liquors by name out of the licenſe by the juſtices. 
But this is againſt the ſtatutes. Nor was it intended perhaps 
by the legiſlature, that the officers of exciſe ſhould have the 
fole juriſdiction in this matter; but rather that the primary 
judgement concerning the ſame ſhould be referred to the 
juſtices. ; 
By the Stat. 5, Geo. III. c. 46, perſons, lawfully con- 
victed of felling ale or den or other exciſable liquors, by 
retail, 
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retail, without licenſe, (except in fairs, 5 and 6 Edw. VI. 
c. 25 3 Geo. I. c. 3: 26 Geo. II. c. 31: and except ve- 
tailers of ſpirituous liquors without licenſe, for whom other 
penalties are provided by law, 9 Geo. III. c. 6,) ſhall for- 
feit, for the hrſt offence, 406. and the coſts and expenſes of 
conviction; and, if not paid within fourteen days after 
conviction, the offender ſhall be impriſoned for one month ; 
unleſs he-ſhall ſooner pay the penalty, and the coſts, char- | 
ges, and expenſes, of conviction and executing the ſame: 
for the ſecond offence, F 4, and ſuch coſts; and, if not 
paid within one-week, impriſonment for two months; un- 
leſs, &c. as before: and, for the third offence, £6, and 
ſuch coſts; and, if not paid within three days, imprifon- 
ment for three months; unleſs, &c. as before. One moiety 
to the king, and the other, and all ſuch coſts,” to the proſe- 
cutor. — To be determined by one juſtice. 


ALIEN. 


An — Obe bor out of che obedience and Wie 
of the king; and, while he continues unnaturalized, he 
cannot purchaſe or inherit unde in England. Vang. 227, 
291. Nor can he be inherited. 1 Sid. 193, 198. And, if 
a woman: alien, whether friend or enemy, marries a ſub- 
je; the ſniall not bè endowed. Co. Lit. 3t, 4. 1 0 ſhall 
alen be dein b! che errtely. „ . e 

The ſon of an alien father and Engliſh mother, born out 
of the king's allegiance, cannot inherit to 1 mother in 
this country. 4 7. Rep. 300. 852 
Alien friends may trade as freely as other people, cy 
were ſubject to higher duties. ee 
An alien friend may have perſonal actions, but not real. 
2 Efpin. Rep. S8 1, 622. — An alien enemy, neither real, 
perſonal; or mixed. Co. Lit. 129, b.* 1 And. 25: Dier, 2, 
5. : 8 ef ve CLINE? © + 395 4butotiog tt 6d 

= C 2 1 


- 
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I an alien purchaſe lands, the king ſhall have them 
upon office found; but, if an alien purchaſe and die, chen 
che freehold is in the king without office found; becauſe. no 
man can take it as heir to the alien, therefore the freehold 
s caſt upon the king. Co. Lit. 2: 1 Leun. pl. . 

Aliens may become ſubjects by denization and by natura- 
lization ; the former is by the king's letters patent, the 
latter by act of parliament. A denizen may purchaſe and 
tranſmit lands by deſcent to thoſe born after his denization ; 
but he cannot inherit to another relation. One naturalized 
inherits in all things as a natural-born ſubject. Palm. 13: 


Co. Lit. 8, a.: Style's Rep. 139: Cro. Fac. 539. : 


A deviſe of land to an alien is void. n 
bound to an alien enemy, the bond is void to him. en 
a ee 211. ci 


ANNUITIES. See Lan. 


The ſtamp is ſuch as is proper for deeds to be enrolled. 
When an annual ſum, to which a perſon is entitled, is 
chargeable on the perſon only, it is called an annuity; when 
charged upon and iſſuing out of land, eee 
rent- charge. ay Fat att: 
U pon the eee term wed meas or 
greater eſtate, determinable on lives, of more; than FL 10 per 
annum, the true conſideration, which ſhall be in money, 
ſhall be deſcribed in the ſecurity ; and a memorial ſhall be 
enrolled in chancery, within twenty days after its execution, 
(excluſive of the day of execution, 5 T. Rep. 283,) or it 
will be invalid. But the act exempts annuities given by 
will, marriage-ſettlement,' or for the advancement of a 
child; and annuities ſecured upon lands of equal or greater 
annual value, whereof the grantar was ſeized in fee or in 
tail in poſſeſſion ; or where * without any pecuniary 
5 | conſi- 


21 J 

conſideration, or by actual transfer of ſtock, the dividends 
being of equal value with the annuity, (6 T. Rep. 596;) or 
by any body corporate, or under an act of parliament. 
And, where an annuity for 10 or leſs is granted, it muſt 
be enrolled, where there is more than one ſuch annuity be- 
tween the ſame parties, nnn. ons 
17 Geo. III. c. 26. | 

And it is held, that the WOW PR EFF paid for 
the annuity may be recovered in an action for money had 
and received, where the ſecurities are ſet afide for informa- 
lity : but ſee 1 7. 22 732: 2 T. Rep. 366: ERP N 
Rep. 309. | 

If any part. of the e ſhall be (directly or in- 
directly) returned to or retained by the party advancing the 
ſame,” or if the conſideration or any part ſhall be in goods, 
the annuitant may apply to the court, in which any action 
may be brought, to ſtay proceedings, and the court may 
order the aſſurance to be cancelled, 1 ns. 4 
be vacated. Same Stat. ſets. 4. | 

All contracts for the purchaſe of an annuity with an in- 
fant under 21 years of age ſhall be utterly void and uncon- 
firmable at age. And perſons, ſaliciting infants to grant 
- annuities, or afvancing money to them, on condition of 
their granting annuities-when of age, or engaging them by 
oath and promiſe not to plead infancy, and ſellers or bro- 
kers demanding gratuities for procuring money, (beyond 
10s; per cent.) ſhall be adjudged guilty af a miſdemeanor, 
and liable to fine, 1 and corpo 
Seck. 6, 7. | i 

— mutt contain the. date: of the. deod; the 
names of all the parties, and for whom any of them are 
truſtees, and of all the witneſſes ;. alſo the annual ſum to 
be paid, and the name of the perſon for whoſe life the an- 
nuity is granted, and the conſideration. See. 1, 2. Notes, 
mow as part of the conſideration, (which, if actually 

C3 given, ; 
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given, bond gde are to be underſtood as money, ) muſt be 
circumſtantially ſet out in the memorial, that che court 
may ſee whether a full conſideration was given or not. 
3 7. Nep. 288. The redemption of a former annuity, at a 
higher price than it was n _ ts YRS N 
tion. 5 7. Rep. 283. 1 

In the deed, the ccnfileration rally 27 (which that 

be in money only,) and alſo the perſon by whom and on 
whoſe behalf the conſideration ſhall be advanced, ſhall he 
ſet forth in words at —_ ORF 79409 p . | 
void, Same Stat. ſect. 4. 

When a judgement kas been —— upon. an n annuity- 
bond, the-whole poaaley'of the'bond ought not te belevied, 
but only che arrears then due; and the judgement is per- 
mitted to ſtand as a ſecurity, eee At PING execu· 


tion as future arrears ſhall ariſe. | 7 6 
2. Whether, in this caſe, a writ! of inquiry Hold no 
previouſly be executed? ꝰ 


Money lent and paid at different times, Pry the ing 
and advancement of the defendant, is a good conſideration 
ane eee enn e 
If there be any fraud, either direct or 1 in 
obtaining annuities, or the parties appear to be within the 
range of that policy, which gives to particular deſcriptions 
of perſons an extraordinary claim to protection, courts of 
equity will interpoſe and give relief; but, if the tranſaction 
is not chargeable with fraud and impoſition, and the parties 
to it are ſul juris, and not in a ſituation which gives them 
peculiar claims to protection, couits of equity, in caſe of 
annuities, as do the courts of law, leave money to find its 
own value; no act of parliament having preſcribed any 
regulation as to the price of annuities. — Lord Thurlow, 
in the caſe of Heat heute v. Pougnon, 2 Bro. Rep. c. 15. 
obſerved, that, if mere inadequacy of price is the ground 
of 3 the oon for an n it ſhould ſeem 
: that 


Amn 

that it is ſcarcely ſufficient; but there is a difference be- 
tween that and evidence ariſing from inadequacy. If there 
be ſuch inadequacy as to ſhew that the perſon did not un- 
derſtand the bargain he made, or was ſo oppreſſed as chat 
he was glad to make it, knowing its inadequacy, it would 
have a command over him which amounts to a fraud. 
I Fonbl. Eg. 2371, 1 

Amidſt all the ſubſtantial advantages derived from the 
operation of the ſtatute, 17 Geo. III. c. 26, ſo much in- 
convenience and injury have been ſuſtained, that the legiſla- 
ture, it is ſaid, means to give to the judges an equitable ju- 
riſdiction, by which they will be able to give full ſcope to 
its remedial operations, and at the ſame time ſave from i its 
penal influence men who have done no wrong. 


A TABLE * aſcertaining the value of annuities, leaſes, 
and reverſions, for any number of years, from one to 


ſeveny. . b 2 
1 
Fer 1 n 
12 sr Ditto at 5 per | Ditto at 6 per | Ditto at 4 per 
8 4.4 per Cent. Cent. Cent ö Cent. 
. 3. d. . 3 "16 „ . 
rt] o 19 211 0 19 og 3 o 18 104 6] o 18 84 2 
2117 846117 2 116 8 1 116 T7 
34 2 15 6 2 14 543] 2a 13 51 2 12 31 
4312 7. 2310113 9 363 7 8 
3149 0&8] 4 6 7 3 6415-4 8 16.5 
bl 5 410 5 51.56 61 418 4 7415 3+ 9 
7 2 | 57s 84 9 1 * 74115 7 9+ 7 
| - 1 i 5 23 4 bg 3 l 
9 7 2 7 * 17h © 6 16 6 #10 77 
* nnn 7 2 717 0 546 
118 15 24 6 8 717 84144 7 114 7 
2 47% „e 
131 9 19 842149 Ir 8 17 4 8 7 144 
14 10 11 3 61 9171167] 9 5 1042 8 14 of 7 
isn 460 77 5914 248] 9 2 147 
16 11 13 * 10 16 9 210 2 146] 9 8 11 8 
k « # oo 3-4 5 S110 9 642 375 3 7 
18 12 13 2 9 | 11 13 4 10 16 6110 1 2 7 
19 13 2 8 612 1 it 3 14 910 6 8 1 
20] 13 11 94812 9 248 9 44 20 1 10 314 
2114 7 12 16 5 3| 1115 34 511016 8 1. 
22 14 9 A 113 3 3 5 12 0 949111 1 258 
C4 Years, 
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| Dittoat 5 per 
Cent. 
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4. X 4 
13 9 
13 15 114 7 
14 1 104 2 
$4 7 61. 
14 12 rok 3 
14 17 wy 2 
iS -.2.'9 7 
15 7 84 
15 11 104 1 
15 16 To 
16 © * 5 
16 3 10F 2 
16 7 5 2 
16 10 114 
16 14 4 8 
16 17 I 
11 044 
„ 
17 E * 
17 5 3 
17 10 11 1 
9 23-2 
17 15 54 1 
17 17 7 
17 19 48 
18 1 641 
18 3 4 | 
7 Kt 
18 6 4 
18 8 4+ 3 
18 9 10 7 
18 11 3 6 
18 12 I 
18 13 113 6 
18 15, 24 1 
18 16 48 
18 17 6 7 
18 18 7 1 
18 19 = 
19 © 64 7 
19 1 6 
19 2 4. 
19 3 24 6 
2 0 
19 4 5 
19 5 6 3 
19 6 22 5 
10 6 10t 
EXAMPLES. 


1 


18. 
-£2 


1 


1. What is the preſent worth of £10, 105. per annum, 
for 50 years, reckoning money at 4 per cent.? 


In 
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In the column of 4 per cent. againſt 50 years, is C21 
9 74d. 9; which, multiplied by Luc 10 108. gives (225 118. 


d. 4, the anſwer. 
10 5 1 


21 9 71 9 
10 


214 16 54 
Half of {21 9 71 9, 10 14 94 4 for the 10s. or half 
— of 4 I, — The re- 
Las: 11 3 4 maining 4 is the 
. — neareſt half of 9 
for 10s. or the half 
of a pound ſterling. 

2. What annuity for 50 years ſhould be granted for a 
conſideration of (225 11 3, reckoning money at 4 per cent. ? 

Divide £225 11 3, the ſum paid, by £21 9 74, the 
preſent value of £1 annuity for 50 years, and it gives Z10 
10s. the anſwer, and is a proof of the former queſtion. 

Note, — The value of leaſes may be aſcertained the ſame 
way. For inftance, what is the value of a leaſe, 50 years 
of which are unexpired, which produces Lc 10 10s. per 
annum ? 

So may alſo the value of 3 of Fwy a- 
mount, and for any time. 

3. To find the preſent value of the reverſion of an eſtate | 
in perpetuity, after an aſſigned term of years: firſt, find 
the value of the perpetuity, by dividing 100 by the rate per 
cent. at which intereſt is reckoned ; then ſubtract the term 
of the leaſe from the fee-ſimple, or perpetuity, and multiply 
the remainder by the annuity. 

Let the yearly rent be £50, the leaſe 60 years, and the 

intereſt 4 per cent. ; then it appears, that. the preſent value 
of the fee-ſimple 2 5 years, that of the leaſe, for 60 years 
to come, {22 12 5+; and the difference of theſe, or the 
worth of £1 per annum in reverſion after 60 years are ex- 

| pired, 
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pired, will be {2 7 64 5; which, multiplied by 50, gires 
the . 


, e 
N 2 7 5 
| 2 


\ 118 16 7 


4. To find the preſent value of an annuity certain in re- 
verſion. 

Find by the table the LIFES * of £ I per annum for 
the time in being, and. alſo. for the time in being and in re- 


vefſion ; ſubtract the firſt from the laſt, and multiply the 
annuity by the remainder. 


| Let the term in reverſion be J years, and the term in 


being 14 years; or, in other words, let 7 years be added to 
14 years, the annuity being Z 50, and intereſt 4 per cent.; 


take the value of 21 years from the table, viz. £14 © 7, | 


and value of 14 years, which is £10 11 3 6, and the dif- 


ference of theſe is {3 9 31 4; which, multiplied by £50, 
en 6 og, the. preſent value. 


14 © 7 value of Ci for 21 years. 
| 1011.3 6% for 14 years. 
3-9 3+ 4 
50 
£173 6 of 


F. To increaſe the number of years in a leaſe, or to 
aſcertain the value of a leaſe, which is not to commence 


till an old one expires, 


Example. A leaſe has 4 years to run at the rent of {1, | 
and a new leaſe is to be granted for 21 years, on expiration 


of the old leaſe, to pay 5 per cent. 


Add 


127 ] 
Add 4 years to de 21 years, it makes 25 years: T find 
the value of 25 years to be £14. 1 104 2, and the value of 
4 years to be £3 10 1 1: I then ſubtract the one from the 
| on (od gong erty be an e e 0 


4. | 
4 $2. 7 + 20722 8 2 | 
g EYE POR / 


Cie 10 ry, I —— 


* r 


And, whatever the rent is, it muſt be ks this 
ſum, and the product will be the anſwer. #2 


Note. — Where an annuity has been declared > vr 
ſome defect in the memorial, and the attorney who p 
the deeds i is ſued for negligence, and pays the money, 
for the conſideration, to the grantee, he cannot "3647 4pm an 
action agaiaſt the grantor to recoyer the Ry \ 14 222 
hu. 2 HIS ag $27. 
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A, TABLE 


— 
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| A TABLE fhewing the value of an annuity on one life at 
= 3» 4. and 5, per cent. intereſt. 8 


Years ; R 

Ditto | Dirto 
Purchaſe 
Age. ut at 4 per | at 
Aha Cent. 

ene d. 
6118 816 2114 1 
7 18 9126 31214 2 
8119 116 414 3 
919 0116 44 3 
10 19 016 414 3 
1119 016 4] 14 3 
12118 9116 3124 2 
13118 7116 241 
14 8 316 9114 of 
18118 3] 15 84 113 gf 
16 18 1] 15 6 | 13 7 
$1717 9115 41 5 
18 17 65 213 4 
19 117 4115 o | 13 2 
2017 2114 813 © 
21117 © 14 7 |} 12 9 
22 | 16 5. 14 5 12 7 
2316 5114 3112 6 
2416 324 112 4 
25 16 17 | 14 Oo | 12 3 
26} 15 9113 812 1 
27 15 613 612 © 
28 115 4113 41 8 
291 2 21 7| 
30 [15 of 13 1] 11 6 
31 | 14 : 12 9 | 11 4 
32 14 612 711 3 
33144112 6] 11, 2 
$34] 14 2]12 411 © 
35 14 1] 12 3 | 10 9 

136 13 9] 12 110 
3929-7 3.72 10 6 
38 [13 5] 17 3 10 5 
39 13 3] 77 610 4 
40 13 21 510 3 


At the age of 68, the value in this ta 
Dr. Price. 
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Sky 
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ble coincides with 


Before that age, this table is lower ; after that age, 


higher: at 35, and 4 pe 


two years. 


* 


* 


r cent. the difference is above 


Aſter 


aa a T7 i==ac. 
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„eee nd dice; but Fd it is impoſh- 
ble to aſcertain, with any ſort of nn the duration f 
any ſingle life. | 
| Webb . table 
ſuppoſes the payments to be made ' yearly, and to begin at 
the end of the year. If they are payable half- yearly, and 
to begin at the half- year's end, A ee eee I 
about one-fifth of a year's purchaſe. 

Iyhbe uſe of the ne 
£20 per annum pee ee 12 
, $ per cent. | 

Againſt the age 45 ſtands 9 

1 e per — '20 
— — ä — 


1496 © 


The ETON of London not living ſo nd as perſons 
reſiding in more healthful ſituations, the value of ſingle lives 
there is leſs than others. Mr. Simpſon's tables are calcula- 
ted from obſeryations made in that city. , 

Ir is recommended, that, in the grant of perſonal annui- * 
ties, not only a bond be given for the payment of the an- 
nuity, but that a deed of covenants for the payment of- che 
annuity be executed; for, where ſuch deed is executed, the 
growing payments are contingent, and an action will lie 
againſt the covenantor after .bankruptcy and certificate. 
IT ou 86. 
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APPRENTICES. 


The preſent ſtamp-duty (1800) on each part of the in- 
dentures is 105s.; and, by the Stat. 37, Geo. III. c. 111, 
after the 1ſt of Auguſt, 1797, an additional 105. on each 

part is impoſed, where a greater fum than £10 is given. 
| Indentures 


ST | 


is, for C 51 and upwards, 8 Anne, c. 9. 


money or money's worth is given to the maſter, by the 
friends of the apprentice, by way of premium, a duty 


t 1 


Indentures of pariſh-apprentices are charged with a duty 
of d. each part: ee e eee 


charities, 13. each part. 


And, when a premium is given ads wy 
ene mud; within the bills of mortality, within one 


month, and elſewhere within two months, alter cht datt 


be taken to the Stamp- Office, in the former caſe; or, in 
the latter, either to the Stamp-Office or to the collector of 
the ſtamp· duties; and the maſter or miſtreſs ſhall pay a 


duty of 6d. in the pound upon ſums: given, from (1 to 


50 and of 15. ee 12 eee bet that 


The meaning of this ſtatute” clearly” is, that, when 


ought to be paid for it ; but that, where meat, clothes, &c. 
are to be provided by the parent, no duty is payable, be- 
cauſe there is not -any thing given to'the maſter. What is 
given for the benefit of the maſter, duty muſt be paid for; 
but what is given for the benefit of the en e is not 
within the words of the ſtatute. 

By 5 Eliz. c. 4, an infant may n bind himſelf 


apprentice by indenture, but no remedy at law lieth againſt 
an infant on his covenant. - If the father "covenant, it will 


of courſe bind the father, but the ſon muſt be a party, or 
it is no apprenticeſhip. 8 Mod. 190: Doug. 500. 


A man may by law chaſtiſe and correct his apprentice for 


negle& or other miſbehaviour, ſo as it be done with modera- 
tion; but it does not ſeem to be lawful for a maſter or miſ- 


neſs to beat any other ſervant of full age. Lamb. 127: 


1 Black. 428. 

The maſter may not of his own accord diſcharge his 
apprentice ; but, if they cannot agree, they may proceed 
in one of theſe two ways: either upon the Stat. 5 Eliz. 
or 20 Geo. II. c. 19; for, by virtue of theſe ſtatutes, ap- 


prentices 


* J. 

prentices to trades may be diſcharged on reaſonable cauſe, 
either at the requeſt of themſelves or maſters, at the quar- 
ter- ſeſſions, or by one juſtice, with appeal to the ſeſſions; 
who may, by the equity of the ſtatute, if they think it rea- 
ſonable, dire& reſtitution of a rateable proportion of the 
money given with the apprentice. Salt. 67. And pariſh- 
apprentices: may be diſcharged in the ſame manner by two 
juſtices. Stat. 20, Geo. II. c. 19. But, if an apprentice, 
with whom leſs than'{10 has been given, runs away from 
his maſter, he is compellable to ſerve out his term of ab- 
ſence, or make ſatisfaction for the ſame, at any time within 
7 years after the expiration of the original contract. Stat. 
6, Geo. III. c. 26. And, by Stat. 32, Geo. III. c. 57, 
where a pariſh- apprentice is diſcharged from his maſter on 
account of the maſter's miſconduQ, the juſtices may order 
the maſter to deliver up his clothes, and to pay a ſum not 
exceeding £10 to place him with another maſter. And, 


Where a pariſh-apprentice is diſcharged under this ſtatute 


for miſbehaviour, he may be committed to the houſe of 
correQtion, , time not exceeding three months. 

If an apprentice leaves his maſter's ſervice before his time 
is expired, the maſter is entitled to all his earnings by the 
common law of the land. Ve. 83. And, by Star. 6, 
Geo. III. c. 25, the apprentice,” if found within 7 years 
after the expiration of his time, may be compelled to ſerve 
his maſter for the time he abſented himſelf, unleſs he ſhall 
make his maſter ſatisfaction: and, if he ſhall refuſe to give 
ſecurity for ſuch ſatisfaction as the magiſtrate ſhall award, 
he may be committed for any time not exceeding three 


months. Perſons, aggrieved by ſuch determination, may 


appeal to the ſeſſions, * on an order of commit- 


ment. 


If an apprentice be impreſſed into the An the 
maſter cannot | fue out a habeas corpus to bring him up to be 
diſcharged, Tough the 9 may. But the lord 

chief- 
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chief · juſtice of the £ n 
rant to bring him up, on an application either of che maſter 
or the apprentice. 7 7. Rep. 745. 

If a perſon entice away an apprentice, ba may be in- 
dicted, re. 
6 Med. 182: Burr. Man}. 1306. 

The maſter aſſigning, and the apprentice 8 will 
not make him an apprentice; but, by the cuſtom of Lon- 
don, he may be turned over to another. Dalt. c. 58. And 
an aſſignment to the ſea - ſervice is good by the ſtatute. . 

An apprenticeſhip is a perſonal truſt between the maſter 
and apprentice, and determines by the death of either of 
them: and, where a maſter dies, an apprentice is not 
obliged to ſerve the executors or adminiſtrators for the re- 
mainder of the term. Str. 1266: 1 Salk. 66. 

By the Stat. 32, Geo. III. c. 57, in cafe of che death of 
the maſter or miſtreſs of a pariſh-apprentice, with a pre- 
mium not exceeding (5, the juſtices ſhall, within three 
months after the deceaſe of the maſter, by endorſement on 
the indenture, direct the 8 to ſerve another maſter; 
and ſo toties quoties. x 

Whatever an apprentice gains is forthe er his maſ- 
ter; and, whether he was legally bound or not, is not ma- 
terial, if he was an apprentice de facto. Salk. 68. Enti- 
cing an apprentice to 'embezzle goods is indictable. 1 Salł. 
380. A maſter may be indicted for not providing for, or 
turning away, an apprentice. If a maſter gives an appren- 
tice licenſe to leave him, it cannot be recalled. Mod. 
Caf. 70. If an apprentice marries without the maſter's 
privity, that will not juſtify his turning him away; but he 
muſt ſue his covenant. 2 Vern. 492. By the cuſtom of 
London, a freeman may turn away his apprentice for ga- 
ming. Id. 241. As no apprentice can be made without 
writing, ſo none may be diſcharged by: his maſter but by 


| ® That is, as often an it ſhall happen. | + In fa. 
writing 
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writing under his hand, and with e of a. 
giſtrate. Dalt. 121. 
Maſters and appremices in the city of Loox are regu- 


lated by the cuſtoms of that city. 

By that cuſtom, 1. Every apprentice, bound 10.» f- 
man, muſt be full fourteen years of age, and his indenture 
muſt not be for a leſs term than ſeven years. If he break 
any of the covenants, an action may be brought againſt 
— Mac -67 
City, 27. + 

S 
the firſt year of his time, before the chamberlain. If the 
apprentice be not enrolled within the firſt year of his time, 
he may at any time be diſcharged from his maſter for not 
being enrolled, without any other cauſe. I.. 28. 

3. If an apprentice ſhall refuſe to be enrolled within the 
firſt year, the maſter may bring his indenture to the cham- 
+ berlain, who will record the ſame ; which record is as good 
as an enrolment, and will bar the apprentice from ſuing 
out his indenture for not being enrolled. 761d. | 

4- An apprentice in London may be diſcharged from his 
- maſter, 1. if the maſter gives him unmerciful correction: 
2. if he doth not provide for him good and wholeſome ne- 
ceſſaries: 3. if he turn him away, or ſhall refuſe to receive 
him into his ſervice : 4. if he leave off trade, and do not 
provide for the apprentice another maſter: 5. if the maſter - 
remove out of the freedom: 6. if he ſhall neglect or refuſe 
to inſtruct the apprentice in his art and trade: 7. if the ap- 
prentice ſhall be under the age of fourteen when bound: 
x parting wont ge 9. or if he 
de not enrolled within the firſt year. Jdem : and Emer 
ſon, 66. 

5. In ce u de diſchurgh, the apprectics Alt bekdg 
' his indenture, of à copy of it, to an attorney of the lord- 
mayor's court, who will immediately cauſe notice to be 


a proper officer, of the apprentice's 
indenture, and for what cauſe ; and, 


intention to ſue o 


- after four court-days, will ſummon the maſter to ſhew 


cauſe why the apprentice ſhall not be diſcharged. If the 

complaint be for not being enrolled, the maſter cannot pre- 
vent it; but, if it be for any of the other cauſes before- 
mentioned, the maſter may appear, and plead and try the 
matter: e eee eee 
Green, 31. 


6. If an apprentice ſhall be diforderly, or commit any 


great fault, upon complaint and proof made thereof, the 
chamberlain will commit him to Bridewell. Id. 207. 

7. When an apprentice hath faithfully ſerved the full 
term of ſeven years, and his maſter ſhall refuſe to make 
him free, the chamberlain, upon complaint made, will 
cauſe the maſter to be ſummoned before him; and, if the 
maſter cannot ſhew good cauſe for ſuch his refuſal, he will 
make the apprentice free. And, if a freeman ſhall refuſe to 


- appear before the chamberlain, being duly ſummoned, the - 


lord-mayor or recorder, upon complaint, will grant a war- 
rant to compel him to appear. Id. 206. 
be 
to another maſter, he muſt firſt be turned over by the com- 
pany where he was bound, and then be turned over by the 
chamberlain, which is an enrolment, ng charges the Grfl 
maſter, and binds the other parties. Id. 207. 
*.. 9. In caſe of difference between the maſter and appren- 
tice, it is the intereſt and advantage of the parties to refer 
een dae e eee eee 
expenſive courſe of litigation. Id. 208. 
5 eee 
dom within: a reaſonable tiene, the chamberlain may. fine 
him. Id. 209. Kl 
11. A maſter may be disfranchiſed * teſtifying that his 
© apprentice: had ſerved: a freeman, if in fact he was turned 
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2 
over to à foreigner; or that he hd fe | 
nnn Lid. * 


2 ARBITRATIONS. | 


Stamp-duty on awards, 54. and 55. total 105. if. under 
SOOT ee eee 6 ee ee 

An arbitration is & ſummary method of a at. 
putes and controverſies; and is wiſely calculated to put 
an end to diſcord, preſerve harmony, and ſave expenſes ; 
and, as it is a practice attended with very beneficial effects, 
it is earneſtly recommended to all perſons previouſly to their 
engaging in law-ſuits, in all inſtances to which it is applica- 
ble: and theſe are all caſes of treſpaſs ; of inadvertent,” or 
perhaps intentional, injury ; of account, where the queſ- 
tions in diſpute go to the general liquidation of them, to the 
allowance or non- allowance of certain items, to the amount 
of the ſums charged, or where they are long and intricate; 
all diſputes between copartners in trade or merchandize; 
and, indeed, all_caſes' where the determination does not de- 
. pend on intricate queſtions of la w. 

It is a common practice for parties to go to « reference, 
| after much expenſe has accrued in law- proceedings; and, 
in matters of account, it is a conſtant and invariable prac- 
tice of the courts of law, when ſuch caſes come before 
them for trial, to recommend the final adjuſtment of- them 
to-atbitration. But, in theſe inſtances, the parties unwiſely 


ſpend large ſums of money to no good purpoſe. It is ſurely 


more prudent, in the firſt inſtance, r 
nient meaſure of arbitration. 


Ic is by. M en adrifable, that an antorzey; ſhould be 
employed, whoſe profeſſional abilities and conduct entitle 
him to the confidence of his employers, and who is known 
to be a promoter of peace and good neighbourhood. It is 
neceſſary that an attorney ſhould be employed for three im- 
"5 Wh | D 2 portant 
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portant reaſons! 1. \Becauſe it throws great weight into the 
firſt application for a reference; for, if he be an honeſt 
man, and uſes fair endeavours, he will be much more likely 
to prevail, than if the application be made by an unprofeſ- 
flonal man. 2. Becanſe, by employing an intelligent at- 
torney, the matter on both ſides is likely to be brought fair- 
ly and properly before the arbitrators for their deciſion. 
3. Becauſe, with ſuch aſſiſtance, the award to be made 
(which is liable to many legal niceties) is the more likely 
to be effectual and final, and ſo to prevent a continuation ' 
of renewal of hoſtilities between the parties. 

The party diſpoſed to purſue this method will do well, in 
the next place, to require that his attorney ſhould, in the 
preſence of a competent witneſs, make the oppoſite party 

- propoſals for a reference. This may be attended with good 
effect in ſecuring ſuch party againſt coſts in the event of 
the buſineſs; for, if it ſhould happen (and which is free 
quently the caſe) that the party applied to ſhould refuſe to 
refer the matter, ſo that the party offering ſuch reference 
ſhould be obliged to commence an action, and, in any ſtage 
of that action, the ſubje& in diſpute ſhould at length be 
referred, it would be good ground to be offered to the conſi- 
deration of the arbitrators, to throw the burden of the coſts 

1. As to the fubmiſion. 

We will ſuppoſe that the parties have agreed to a re- 
ference : the next ſtep is to make that agreement binding, 
This ſhould be done by bond, with an agreement that the 


award ſhould be made a rule of court. But it may be 


1 2 Mod. 73. 
In all caſes, where the demand ariſes upon a deed, the 
fobmifton onght to be by deed. Rol. Abr. tit. Arbitr. 
In ſome caſes, it is prudent to inſert in the fubmiſſion Y 
r 
trators. 


Adi 
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Arbitrations are of two kinds : firſt, where there is a 
cauſe depending in court; ſecondly, where no cauſe is de- 
pending. The ſubmiſſion in the former caſe is either by 
rule of court before the trial, or by order of ni prius at the 
trial, which is afterwards made a rule of court ; and, upon 
a ſubmiſſion of this kind, the plaintiff uſually takes a ver- 
di& for his ſecurity, particularly when there is ſpecial bail, 
who would not otherwiſe be liable for the ſum awarded. 
Ti the other caſe, the ſubmiſſion is by agreement of the par- 
ties, which is either in writing or by parole; or by the 
poſitive directions of an act of parliament, as in the caſe 
of incloſure- acts. 2 Tidd"s Prac. c. 26, p. 731. 

All the caſes of awards, reported in the books for a long 
ſeries of years, appear to have been made on ſubmiſſions by 
the act of the party only; and ſuch fubmiſſions are ſtill 
very frequent. But others are referred by-theTepal tribunals 
with the conſent of the parties, under a rule of ni prius; 
and, by the Stat. 9 and 10, Will. III. c. 15, it is enacted, 
chat it ſhall and may be layyful to and for all traders and 
merchants, and others, deſiring to end by arbitration any 
controverſy, ſuit, or quarrel, for which there is no remedy | 
but by perſonal action, or ſuit in equity, to agree that the 
ſubmiffion of their ſuit, to the award or umpirage of any 
perſon or perſons, ſhould be made a rule of any of his ma- 
jeſty's courts of record. And, in caſe of any ſuch ſub- 
miſſion, and diſobedience to the arbitrator and umpire, the 
party, neglecting or refuſing, thall be ſubject to all the pe- 
nalties of contemning a rule of court. See 1 Ser, 1,2: 
2 Str. 1178: 10 Med. 332, 3: Barnes, 55,8: 1 Salt. 72: 
Comyns, 114: 1 L. Raym. 664. 

As it is effential in an award that it ſhould be maids, with 
reſpect to perſons and things, according to the ſubmiſſion, 
it is neceſſary to be particularly careful that the ſubmiſſion 
be ſo worded as to comprehend the whole matter to which 
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it is meant to extend: and then the award muſt be carefully 
made to accord with the ſubmiffion. 2 Mod. 309. . | 
If a ſubmiſſion be by word, — ia 
pleaſure, but he muſt give notice to the arbitrators them- 
ſelves of the revocation; but it need not be in writing. 
And, if it be a ſubmiffion by writing without bond, it may 
be revoked, although made irrevocable by the ſtrongeſt 
words ; but notice of the revacation muſt be given in wri- 
ting. But, if it be by bond, the party who revokes for- 
feits his obligation. 8 Co. 82. — And, if the ſubmiſſion 
be made a rule of court in purſuance of the ſtatute, 
if either of the parties revoke, the court will grant an at- 

tachment. But ſee 2 Keb. 10, 20, 24; and quere, whether 
an action 5 

authority of the arbitrator? 
| . The. agreqpignt to a reference muſt be expreſſed wih 
great taution and accuracy ; for, if it is agreed to refer all 
matters in difference between the parties in the cauſe, the ar- 
bitrators are not confined to the ſubject of the cauſe alone, 
as they are when it is agreed to refer all matters in diſference 
in the cauſe between the parties. 2 Black. 1118: 2 7. Rep. 
645: 3 T. Rep. 626. — Yet, after an award under a refer- 
© ence in the firſt caſe, either party may maintain an aCtion 
for a right or demand ſubſiſting at the time of the referency, 
but not diſputed or referred to the arbitrators. 4 T. Rep. 
146. | 

2. As to the matters which may be n 

In addition to what has been already ſaid, it is to be ob- 
ſerved, that criminal matters, ſuch as treaſons, murders, 
felonies, and other indictable offences, cannot be ſubmitted 
to arbitration ; but it ſeems that in caſes of aſſault, battery, 
| libel, and the like, the parties may refer ; but an award, 
in theſe caſes, wills not ſcreen the offender from a criminal 


proſecation. 
Matters, 
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Matters, concerning ihe contract ä 
e ne be reſtored; but the damages a perſon may 
e neee eee mne, 
r may. 


n i ee bee hald and leaſehold lands, rent- 


| charges, &c. cannot be made to paſs by award; yet, when 
any diſpute, concerning the title to them, is referred by bond. 


the party is liable to pay the penalty of the bond if he re- 


fuſes to act according to the award; but, in awards of this 
nature, the arbitrators muſt not merely award the lands to 
the party, but that the one, by good and ſufficient ways 


and means inthe law, do conveys transfer, and ann a. to 


the other. 


enn ee tans daemaies 
might, by their own act, have transferred real property, or 


exerciſed any act of ownerſhip with reſpect to it, they may 


refer any diſpute concerning it: and the arbitrator may or- 


der the ſame acts to be done which the parties themſelves 
might do by their own agreement. 6 Mod. 231: Cro. El. 
223: Deer, n But, in this caſe, all muſt be done by 
deed. — 

$0 h i ai that a debt, . 


which the law calls a ſpecialty, cannot be diſcharged by a 


mete award ; but, if the ſubmiſſion be by bond, the award. 
will be a good bar; for, ths . 
another. 

3. 4s to making the award. 

The arbitrators cannot enjoin an oath to the witueſſes ; 
but, where a reference is made after action commenced, it 
is uſaal to ſwear the witneſſes before a judge of the court 
in which the action is brought; ans they may examine the 
pres themſelves. 


On a ſubmiſſion of all matters in ; difference between ons. 
partners, the arbitrators * diſſolve the copartnerſhip. 


1 Black. 475. 93 ä n 
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Tr is required chat the award be mutzal, and appoint ſome- 
thing advantageous to either party ; for, an award on one: 
ſide only is not good. The principal requiſite, however, 
to form that mutuality is nothing more than that the thing 
awarded to be done ſhould be a final diſcharge and ſatisfac- 
tion for all debts and claims, by the party in whoſe favour 
the award is made, againſt the other for the matters ſub- 
mitted; and means the ſame thing as when 22 
award ſhall be final. 1 Lord Raym. 246. 

It muſt alſo be poſſible and lauful; nh ration, fil 
be awarded that money ſhall be paid to an infant, and that 
he ſhall make a releaſe, it is void. And the party is diſ- 
charged, if he be prevented by che act of God; as if it be 
. to deliver a horſe before ſuch a day, n 
day. 1 Sid. 12: 2 Vent. 243: 12 Mod. 585. 

80, an award that one party ſhall be bound with ſuch 
ſureties as the other Mall approve is void; for, it may be im- 
poſſible to force the approbation of the other party. 3 Mod. 
272, 3. But, in chis caſe, the party ſhould enter into a 
bond himſelf, and tender it to the other. 

It has been ſaid, that an award that one e ſhall ä 
writings of award, or the reckoning in the houſe, where 
the award was made, is void; for, that ſuch things are 
plainly out of the ſubmiſſion. But it is fince held, that the 
arbitrators may award coſts, without any expreſs authority 
for that purpoſe. 2 T. Rep. 645: 1 Pul. and Boſan. 93. 

It muſt alſo be certain and final: upon which ground it 
has been reſolved, that an award, that one ſhall beg ano- 
ther's pardon before | ſuch à particular perſon, is well 
enough: but, if it be that he ſhall beg pardon in ſuch a 
manner and place as the other party ſhall appoint, it is not 
good; for, the arbitrators are to determine, and not to make 
the party his own judge. 1 Salk. 51. Nor can they regularly 
. reſerve any thing for their future judgement, when the time 

allowed them is expired. M ve 585 Sa an award, 
| that 


(al 
that one ſhall give ſecurity to the other for payment of a 
ſum of money, is void for yncertainty ; not ſhewing what 
ſort of ſecurity he ſhould give. 5 Co. 75, 6.78, a.: "Ge 
59: Lutw. 51: Comb, 456; Cro. Fac, 374. 

On the conſtruction of certainty n 
are multiſarious; and they principally depend on ſuch cir< ' 
cumſtances as are peculiay to each caſe, and very ſeldom 
form any general precedent. The rule, therefore, ſerves 
better to regulate the conduct of arbitrators than the nume- 
rous exceptions. As it is the intereſt of the party, againſt 
. whom the award is made, to be ingenious in finding out 
objections, an award cannot be too particular or conciſe in 
laying down what is to be done by the parties, and the 
manner, time, and place, of doing it. Though the two latter - 
have been deemed immaterial, (Str. gog,) yet it is ſafeſt to 
ſpecify them. Toml. Dif. v. Award. | 

It is a general rule in equity, that, when it appears that 
one of the arbitrators is any ways intereſted, the award is 
to be ſet afide. 2 Yern. 251. 

And it is conſidered as the ſtrongeſt argument of par- 
tiality that they received from either of the parties a con- 

ſiderable ſum of money, or other thing, which might be a 
temptation to act corruptly. But the ſum or preſent myſt 
be =, exorbitant as to incline the court to believe it biaffed 

the judgement. But, where the arbitrators take money 
from one of the parties ſingly, whether for charges, trou- 
ble, or any thing elſe, before making their award, even if 
the arbitrators themſelves demand it, and, one refuſing, 
the other pays the whole, it vitiates the award. 2 Vin. 
101, 251: 3 P. Wins, 262: 1 Ven. 31). 

Awards are, of late years, conſidered with greater latitude 
and leſs ſtrictneſs than formerly; and the court will not 
now enter into all the merits of the matter referred, but 
only take into conſideration ſuch legal objections as appear 
upon the face of the award, and ſuch as go to the corrup- 

tion, 


[4a ] 

tion, partiality, or other diesen of the abu. 

— 277: 2 Ath. 504 (5190). | 
- Where the arbitrators cannot make the award within 2 
time limited by the rule of court or order of ui prius, a 
rule may be obtained by conſent for enlarging it; but, 
where an arbitration-bond limits the time for making an 
award; and the parties mutually confent to enlarge it, the 
action on the bond for a breach is loſt. So that, in ſuch 
caſes, a new bond ſhould be executed. But the time may 


| be enlarged by an indorſement on the bond, adding that 


this ſhall be made a rule of court, which will entitle the 
party grieved to an attachment, 8 7, Rep. 87. 

| As ende where no. bonds — fv 3, 
Ev1iDENCE. 

It may be proper to obſerve here, by way of. caution, 
that the court will not grant an attachment againſt a peer 
for not paying money awarded. 7 7, Rep. 171. Nor 
againſt a member of parliament. Id. 448. 

The counts ſet aſide awards for corruption, intereſt, par- 
tiality, want of underſtanding in the arbitrators, where 
they have been deceived, or evidently miſtaken in a matter of 
fact. 2 Vern. 05: 1 Aith. 77 (64); 2 7. Kep. 781: 3 Aut. 

529 (496) : Ambl. 245. 

Arbitrators, who have „ of chanting an ie 

—— inſtant (or even before) they begin to 
the matters referred into conſideration, or at any time 
before the period is expired, provided there be time to make 
the umpirage. And the nomination of an umpire, before 
they proceed, is ſo far from putting an end to their authority, 
that it is e//cemed the faireſt and beſt way of chooſing an um- 
pire. 2 T. Rep. 645: 3 Keb. 387 : Freem. 378: 2 Med. 169: 
3 Lev. 263: 2 Vent. 113: 1 IL. Raym 222: 1 Black. 463. 
It was formerly held, that an umpire cannot proceed 
upon the report of the arbitrators, but muſt hear the whole 
matter anew ; but there ſeems no good reaſon for this deter- 
| | ne 
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mination ; and they are now conſidered as juſtified in ſo doing, 
| unleſs required to re-examine the witneſſes, 4 T. Rep. 589% 
As the award muſt accord with the ſubmiſſion, it muſt 
nat extend to any matter or thing not comprehended in the 
ſubmiſſion. Thus, if the ſubmiſſion be of a particular 
matter in diſpute, while there are others in controverſy be- 
tween the parties, an award which extends to any of theſe 

is ſq far void, 2 Mod. 309. 

The law has ſecured each of the parties againſt vo· 
luntary procraſtination of the other, by permitting the arbi, 
trator on due notice given to proceed without his attendance. 
9 Med, 63: 2 Eq. Abr. 92, C. 3. Or the willing party 
may preſs his opponent by rule of court to attend the arbi- 
trator ; who, on failure, may make his award without ſuch | 
attendance. Hetley v. Hetley in Scac. Mich. 

4. What is to be done after the award. 18 — 

If the ſubmiſſion be, ſo as the award be ready ts be deli. 
vered to the parties, or to fuch of them as fhall deſire the 
ſame, the parties themſelves muſt take notice of the award; 
but if the words are, ſo that the award be delivered to each 
party by ſuch à day, e 
reſpectively. 5 Co. 103: Cro. El. 885: Mo. 642: 

Arb. Mood. b. 4, c. 3. 
eee eee 
will oblige the parties to take notice of the award at their 
peril, yet, if the arbitrators award that one of the parties 
ſhall do an act which depends upon another, firſt to be done 
by the other party, he muſt have notice of it; at leaſt the 
party, who would take advantage of it, muſt ſhew that 
he has done what is neceſſary on his part. 1 L. _ 233, 
4: Rol. Arbit. Z. 6, 
If the arbitrators award a thing to be done, it may be 
proper for them to appoint a time and place for the doing of 
it; and the party, who would take advantage of it, muſt 
ſhew that he has done what was requiſite on his part ; but, 
| 9 if 
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Ede U y wired te be dees in Feel rms, 1 
ſhall be done immediately. 2 Brown. 311. 

If the ſubmiſſion be by rule of court, it is neceffary that 
thers be a perſonal demand of the thing awarded, and the 
party muſt make aſſidavit of ſuch demand before he can 
have an attachment. 1 Salk. 83. ö 

If a ſum of money bs ed en ans of the partic, 
and' that upon payment thereof they ſhall give mutual re- 
leaſes; if he, who is to receive the money, refuſes it, yet 
upon a tender and refuſal he is as much bound tg execute a 
releaſe as if he had actually received it. 1 Salk. 75. | 

Where the ſubmiffion is under the flatute, or by reference 
at ni prius, the court will, on ſome occaſions, ſend back 
the award to be reconſidered ;- on ſuggeſtion that the arbi- 
- trator had nat ſufficient materials before him; and perhaps, 
too, to rectify any trifling or apparent miſtake : but ſuch, 
application muſt be made, where the ſubmiſſion is under 
the ſtatute, within the time preſcribed by the ſtatute. 2 6h 
Rep. 781. 

Where partners by their articles agree to refer all matters 
in diſpute to arbitration, an action will nevertheleſs he ; 
for, ſuch an agreement does not take away the juriſdiction 
of the courts. 2 Veſ. ſen. 129; 8 T. Rep. 139. | | 

By Stat. 9 and 10, W. III. c. 15, a motion to ſet aſide 
an award under a ſubmiſſion by bond muſt be made before 
the laſt day of the next term, after publiſhing the award, 
2 T. Rep. 781: Cowp. 23. But this does not extend to an 
award made in purſuance of an order of nz/i privs. 1 Str. 
301: 2 Burr, 701. — And although a motion, to ſet aſide 
an award for extrinſie matters, muſt be made within the 
time limited by the act; yet, an application for an attach- 
ment for not Performing an award may be reſiſted at any 
time for defects appearing upon the face of the award itſelf, - 


en 
And 
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And if an award be made on an improper ſtamp; and no 
application be made to enforce the award, the court will 
not hear any motion to ſet it aſide ; for, the award may be 
rendered z valid inſtrument, by paying the penalty and pro- 
cuting the proper ſtamp : and the award in ſuch a ſtate may 
be conſidered as a nullity, and ſo not the object of * 
motion at all. 7 7. Rep. 95. 


ARREST. 


The arreſt of a debtor, to enforce payment of a demand, 

ſhould not be raſhly or inconfiderately decided upon, even 
thought the debt may be conſiderable. . There are ſome 
caſes and circumſtances which make the ſervice of a com- 
mon proceſs, of opening a negociation by means of a faithful 
attorney, the moſt eligible courſe, as the moſt likely to ſecure 
the payment of the money. And, in caſe of an arreſt, it 
is always adviſable for the plaintiff or his attorney to be at 
hand, when the arreſt is made, to conſider of any propoſals 
which may be offered, before the debtor becomes deſperate 
by being publicly expoſed, and to PR other creditors 
from taking the alarm. | . 

In order to recover money which may be owing, very 
much depends upon activity and diſcreet management. The 
almoſt-univerſal practice is, to put the warrant into the 
hands of à ſheriff's officer, by whom this firſt part of the 
buſineſs is wholly conducted. The conſequences of this 
practice are manifeſt. The officer, as it is very natural 
for him to do, looks ts himſelf, and the ultimatum of his 
hope and expeRation is a baibbend. Whereas, were the 
attorney or his client at hand at the time, it is very probable 
that ſome plan might be adopted, which would ſseurs the 
payment of the demand, and in ſotme inſtances ſave the de- 
fendant from ruin. To encourage this method of proeced- 
ing, there needs nothing but that the attorney ſhould take 
cate to ſecure the officer from any loſs, Which he has 
always. 


1 1 
_ always found a liberal and ſenſible client er keg 
quieſce in. 
An officer cannot on ob ants xvi e Wc 
open outer doors; but, having entered the houſe peaceably; 
if the perſon is locked or faſtened in an inner room, he 
may, after due notice and refuſal, lawfully break open the 
door to make the arreſt. Cowp. 1. He may break open 
the inner door, though: it be the apartment of a lodger, if 
the owner himſelf occupies part of the houſe. But, if the 
whole houſe be let in lodgings, as each lodging is then con- 
fidered as a dwelling-houſe, in which burglary may be 
ſlated to have been committed, ſo probably the door of each 
apartment would be conſidered as an outer door, which 
OT e 
Coop. 2. | So where there are diſtint apartments in an 
open gallery. 1 Eſpin. Rep. 99. 
Tf a man unlawfully arreſts another, „ er Cub - 
wards, when the debt is really under (10, * 
maliciouſly holding him to bail will lie. 
Soldiers, and ſeamen on- board his majeſty's ſhips, cannot 

be arreſted or taken in execution for any debt leſs than (20 
but this extends not to r . 1 an. Ce 
14: 31 Geo. III. c. 13. 

Arreſts may be made in ſhecial caſes for anale and 
other matters, as well as for debts contracted; but, in theſe 

caſes, an affidavit of the cauſe of action muſt be made, 
and a judge's order obtained. Scheif. 76. | 

If a man voluntarily permits one to eſcape whom he — 
arreſted, on a meſne-proceſs, he may n bim before the 
return of the writ. 2 T. Rep. 112. 

It is not neceſſary that the party ſhould be touched to con- 
ſtitute an arreſt. If chere is an acquieſcence, it is an arreſt 
in law, up to the extreme conſequences of it. Lord Kenyon, 
The King v. Charter, Trin. 1798. — A bailiff ought to 

bew at whoſe een out of what court it iſſues, 

0 and 
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and for. what can when the party ſubmits FAY 

9 Rep. 68. And if che. arreſt be made by the follower, the 
belli ought to be fo near as to be couſidered as aQting in it 
Cowp. 65. 

By the Stat. 32, Geo. U. c. a8, an officer ſhall not carry 
his priſoner to any tavern, &c. without his conſent, nor 
charge him with any liquor but ſuch as he ſhall freely call 
for, nor demand for. caption or attendance any other than 
his legal fee, nor exact any gratuity-money, nor carry his 
priſoner to jail within twenty-four hours after his arreſt, 
unleſs the priſoner refuſes to go to ſome ſafe houſe (except 
his own) of his own. chooſing ; nor ſhall any officer take 
for the diet, lodging, or expenſes, of his priſoger, more 
than ſhall be allowed by an order of ſeſſions. Bailiffs are 
to ſhew a copy of the act to priſoners, and to permit pery- 
ſal thereof; and the priſoner to ſend for his own nan, 
bedding, &c. | 
The fee F in 
town is 107, 64. ; in the country, £1 1, and 13. per 
mile. Impey's Sheriff, 122. 

By Stat. 7, Anne, c. 1a, an amba; Tador or public... mi- 
niſter, or his domeſtic ſervants, regi ſtered in the ſecretary 
of ſtate's office, and thence tranſmitted to the ſheriff's : 
office of London and Middleſex, are not to be arreſted. 
But they muſt be ſuch as are really. and bond fide retained 
and regiſtered in that capacity. 1 JF/ilſ; 20, 78, 9: 3 Wil. 
33: 2 Str. 797 : 2 L. Raym. 1524; 3 Burr, 1676. 

A ſecretary of a foreign miniſter, though his name be not” 
regiſtered at the office of the ſecretary of ſtate, is privi- 
leged. 3 7. Rep. 79. 

The king's ſervants are privileged from arreſt; and, if 
taken in execution, the court will diſcharge them on mo- 
tion. 1 L. Raym. 152: 8 Med. 12: 5 T. Rep. 686. 

Ss are clerks, attorneys, and all other perſons attending 
the courts of juſtice. 4 Lali. 12: 2.Jnft. $51: 2 Med. 163. 
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| The following bed, are dle exeiped elergymen 
divine ſervice, and not merely ſtaying in the 


church with u fraudulent deſign. Star. 50, Edw. III. e. 5 : 

x Rich. II. c. 16: Suitors. Bro. Priv. 57. Witneſſes 
ſubpcnaed, and other perſons neceſſarily attending any 
court of record upon buſineſs. Sir T. Raym. 101: 1 Vent. 
1. — Rules in chancery, 217: 3 1n}t. 141. — A bankrupt 
«coming to ſurrender, or within forty-two days after his fur- 
render. Star 5, Geo. II. c. 30, ſe. 5: and ſee Cop. 156. 

» Witneſſes properly ſummoned before commiſfioners of 
bankrupts, or others, commiſſioners under the great ſeal. 


1 Ath. 54. But not creditors coming to prove their debts. 


4 T. Rep. 3717. — Heirs, executots, or adminiſtrators. 


EK. M. 1654. Except on perſonal contracts by themſelves. 


x T. Rep. 716. Or in cafes of devaſfacit. 1 Salk. 98. 


Sailors or volunteer ſoldiers, unlefs the debt is ( 20. Stat. 1, 


Geo. II. c. 14, ſect. 15: 31 Geo. III. c. 13, ſect. 65: See 


Barnes, 114: 1 Str. 2, ): 1 Black. Rep. 29, 30. — Officers 


of courts are allowed theſe privileges only whete they ſue 
or are ſued in their own right; not if as executors or admi- 


naiſtrators, nor in Hoint actions. Hob. 177: Dier, 24, p. 


150: 2 Sid. 157. Latch, 199: Godb. 10: ** Abr. 


Engliſh and Scotch peers, en bit r un Wee 


peers, are privileged from arreſts. $0 is a peereſs by birth 
or marriage, and members of parliament. But it does not 


| extend to peereſſes by marriage if they afterwards inter- 
marry with commoners. 1 nfl. 131: 2 Inft. 50: 2 Str. 


990: Co. Lit. 16: 6 Co. 53: Dier, 79. 


The privilege of the ſervants of peers was taken away 


a by Star. 10, Geo, III. c. 50, ſect. 2. 


Av for arreſts in caſes of felony, it may in general be 
obſerved, that any perſon may, without an expreſs warrant, 


arreſt a man, whom he ſees on the point 3 
reaſon vr ſony. z Howk. P. C. * 4 


A 


tout 


1A conftable/ has no power to arreſt a man for an affray 
3 mnt 
of peace may. 1 Hawk. 137. | 

When a felony has been aQually n a private 
perſon, or peace-officer, may arreſt a. perſon | of whom 
there may be reaſonable grounds, to belieye that he is the 

offender. Where an arreſt has been made of an innocent 
perſon, the legality of it depends on the following queſ- 
tions : Was the arreſt bond fide 2 Was it done fairly and in - 
purſuit of an offender? Or by. deſign, ot malice, 1 
ll-will Nan P. C. c. 11, ins KEE; .: Boe, 345. 
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two ſtranger-ſervants, but he thay have as many TS as 
be can get. 21 H. VIII. * ee 

Perſons, contracting with artißcers i in wool. iron, 1 1 
braſs, or other metal, &c. to go to a foreign country, 
mall be fined, not exceeding £109, and impriſoned three 
months; and Engliſh artificers, going abroad, not returning 
in fix months after warning given, by our ambaſſadors, dec. 
ſhall be diſabled to hold lands by deſcent or deviſe, be inca- 
en any a. * a de naed re 5 Sel 
c. 27. : aus Ae ep f 

By 23 Geo, II. 0 13, perſons, ee py i= wah 
artificers in the tmanufaQaried of Great Win or Ireland 
out of the dominions of the crown of Great Britain, ſhall for- 
feit ¶ 500, and be impriſoned twelve months; for the ſecond 
offence, ¶ 1000, and be inipriſoned two years. See alſo, 
14 Geo. III. c. 51: 15 Geo. III. dc. 5: 21 Geo. III. c. 37 
22 Geo. III. c. 60: 25 Geo. IH. c. 67: and 26 Geo. III. 
c. 89. By which ſtatutes heavy penalties are dae on 
maſben of ſhips aſſiſting in ſuch ſeduction, | 2 
g ; BE 
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"Whatever aQion a man does, which ſhews a malicious 
. to do a corporal hurt to another, is an aſſault in 
law : as ſerjouſly and purpoſely a aiming a blow, preſenting 
a gun, pointing a pitchfork, caſting Cones, menacing with 
a drawn ſword, Sc. 2 Roll. Abr. 545 Bro. Treſ. 236, 
336. — But, to make an aſſault, the i intention of the party 
muſt co-operate with the aft. — No words of Provocation 
can amount to an aſſault. 1 Hawk. 134. 
Where none are preſent but the two parties, an indift- 
ment is the ſafeſt method of proceeding, on account of the 


difficulty which . otherwile 1 8 the proof. 1 Hawk, 
65. 1 | e 


ASSETS. — See Dar- "nd Creditor. : 


Aſſets are > ada: dich come 
to the heir by deſcent are afſets ; but lands which come to 
him by purchaſe are not; for, if the anceſtor by any deed 
ſhall bind himſelf and his heirs and dieth, this covenant 
ſhall be binding on the heir, ſo far as he has any eſtate veſted 
in him (or in another in truſt for him) by deſcent; whether 
the poſſeſſion continues in him, or he aliens it before the 
action be brought; and he is anſwerable no farther. 29 
Car. II. c. 3: 1 P. Wms, /. — Note. The Stat. 3 and 4 
Will. and Mary, — makes. n as ne 


liable to bond-debts. "v6 
ie ng of. inheritance hal not be aſſes to aa the 
: heir. * * 75S, . 1 N "3 


A tons nt aſſes il he money be ce 3 Len. 


Oy Dal. 89, pl. 4. ; | 
| — 
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Reverſions expectant on an eſtate tail are not aſſets, or 
of any account in law, becauſe they may be cut off by 
common recovery ; but it is otherwiſe of a reverſion on an 


eſtate for life or years. Toml. Di. v. Reverſion. 


 ASSIGNMEN T. 


3 e term Fan 
of that term by the original landlord, till he has actual 
poſſeſſion. Doug. 455. — So of a mere aſſignee. 

An aſſignee of a term may aſſign, even to a beggar, and 
thereby get rid of his ſubſequent rent, and the covenants 
which run with the land, and the leſſor has no relief either 
at law or in equity. And if any inconvenience ariſes to 
the landlord, it ariſes from his own folly, to take the firſt 
aſſignee for his tenant. And the leſſor is not without remedy; 
for, though he cannot bring an action of debt againſt the 
original leſſee, he may bring action of covenant againſt n. 
or diſtrain. Carth. 177: Buller's N. P. 159. 

An aſſignee is ſubject to the covenants in the original 
leaſe; but an under: leſſee is not. And it is ſaid that the 
termor, who grants an under- leaſe, may diſtrain; but that, 
when he affigns his whole intereſt, he cannot, becauſe he 
has no reverſion. 1 Lill. Abr. 99. 

An -under-leaſe is not an affignment to the ſet of 
working a forfeiture, under a proviſo not to OR I 
Doug. 57, 184. 

Where the whole term is made over a the leſſee, 0 
though in the deed by which it is done the rent and a power 
of diſtreſs for nonpayment are reſerved to him, and not to 
the original leſſor, this is an 3 and not an Wer- 
leaſe. Id. 187. 

If, from any defect in an 3 it is not "Ids as 
ſuch, it ſhall againſt the party aſbgning] be good as an un- 
Ts. Id. 188. 

E 2 If 
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If a leſſee aſſigns his term and die, his executors fhall 
not be charged for rent due after his death. Noy's Max. 
91 (71). 

If the executors or adminiſtrators of a leſſee do aſſign 
over their intereſt; neither doth an action of debt lie againſt 
them for rent due after the aſſignment. Did. 

It is a general rule, that an aſſignee is liable for the 
breach of all ſuch covenants as run with the land; but not 
for ſuch as are collateral to it. Carth. 177. 

Although in the. covenant of the leſſee the word“ aſfigns” 
be wanted, yet any affignee, by the acceptance of poſſeſ- 
ſion, makes himſelf liable to all covenants concerning the 
land; but not to collateral covenants : and covenants for 
reparations of and erecting walls and buildings, on the pre- 
miſes demiſed, are covenants inherent to the land, with 
which an affignee ſhall be charged without ſpecial words. 

Maore, 159, pl. 300: 5 Co. 16, 6. 

Where a leaſe is made on wonfition 00 bei void if aſſigned 
without conſent, an aſſignment by the ſheriff under an ex- 
ecution is good; and ſo, it is ſaid, are all ſubſequent aſſign- 
ments. But, if a judgement be confeſſed purpoſely, it is a 
fraud on the landlord and void, and he may recover of the 
aſſignee of the ſheriff. 8 T. Rep. 57. 

It has been ſolemnly determined, in the Court of King's 
Bench, that, where there is a proviſo not to let, &c. a 
leſſee's adminiſtrator cannot underlet without incurring a 
forfeiture. 2 7. Rep. 425. But this does not ſeem to ac- 
cord with the doctrine laid down by Lord Thurlow, 
that executors may diſpoſe of a leaſe for years as aſſets, 
notwithſtanding a proviſo or covenant- that the leſſee ſhall 
not aſſign. 1 Ve, jun. 294. | 

A covenant or condition not to aſſign i is detritminkd by a 
licenſe to alien, and the alienee under ſuch licenſe may alien 
a whom he pleaſes. Cro. El. 815, 816: 4 Rep. 119, 6.: 
1 Roll. Abr. 412: 8 Cro. Car. 398: 4 Leon. 58: 2 Bulll. 


290, 
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290, I, 4: 4 Leon. 58: See 3 Mod's Conveyan. 500, 
where many caſes are brought together on this ſubject. 
It appears that a peſſibility (whether in real or perſonal 
eſtate) is tranſmiſſible, aſſignable, deviſable, and deſcenda- 
ble. 2 Ack. 616: 1 H. Black. 30: 3 T. Rep. 88: Fearne's 
Con. Rem. 444. 80 alſo ſpringing, contingent, executory 
uſes. 1 H. Black. 30. 

The pay or half-pay of @ naval or military officer cannot 
be aſſigned before it is due, 4 7. Rep. 248, 258: 37. 
Rep. 681. 5 

o prevent penſions being aſſigned, the office will pay 
none but the original penſioner. 

n aſſignment of a A ei int aft need not 
be by deed. 4 7. Rep. 690. And an affignment of a term 
may be by a note in writing, without either ſeal, delivery, 
or ſtamps. 5 Burr. 2827. If an aſſignment be made of a 
ſum of money owing or payable to the affignor, notice of 
the aſſignment ſhould be N given to the * 


pabſe & pay i 


ASSURANCE. 


 Affurances upon lives are, when one party, in conſidera- 
tion of a certain ſum, either paid in hand or to be paid 
annually by another party, aſſures to that other party a 
much larger ſum, after the deceaſe of the perſon upon 
whoſe life the aſſurance is made; and like annuities for 
life are grounded on the expectancy of the continuance of 
life; but with this difference, that, in the caſe of an an- 
nuity for a ſingle life, it muſt always be uncertain and pre- 
carious; yet, in the caſe of a ſociety conſiſting of a great 
many lives, their average continuance is reducible to ſome- 
thing like a probable certainty; the length of ſome and 
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This mode of aſſurance is chiefly uſeful to perſons, the 
ſupport of whoſe families depends upon their own conti- 
nuance in life. They are alſo made uſe of for raiſing 
money, making ſettlements, &c. by aſſigning the policy. 

Aſſurances are alſo made on the lives of others, and are 
eligible when perſons depend on an annuity or other income, 
determinable upon thoſe other perſons? lives. 

Theſe contracts have been found to be attended with fo 
many advantages, to perſons whoſe incomes might otherwiſe 
determine with their own lives or thoſe of others, that a 
ſociety obtained a charter from Queen Anne for the pur- 
poſe of granting ſuch annuities, and ſtill ſubſiſts under the 
name of The Amicable Society for a perpetual Aſſurance- 
Office. A ſimilar ſociety is eſtabliſhed, by deed enrolled in 
the Court of King's Bench at Feftminfeer, called A Society 
for Equitable Aſſurances on Lives and Survivorſhips. The 
two companies of The Reyal Exchange and London Aſſu- 
rance alſo obtained a charter for the ſame purpoſe ; and, by 
Stat. 33 Geo. III. c. 14, the two companies of Ie Royal 
Exchange Aſſurance for inſyring of ſhips and for inſuring 
houſes, &c. againſt fire, are authorized ro grant annuities 
for lives or on ſurvivorſhip ; and are- incorporated for that 
purpoſe by the name of The Royal Exchange Aſſurance 
Annuity-Company. Private underwriters may alſo enter 
into policies of this nature, if an inſurer chooſes to truſt ta 
their ſingle ſecurity. . 

By Stat. 14 Geo, III. c. 48, ſect. 1, no RR ſhall 
be made by any perſon or perſons, bodies politic or corpo- þ. 
rate, an the life or lives of any perſon or perſons, or 
on any ather event or events whatſoever, wherein the 
perſon, for whoſe uſe, benefit, or an whoſe account, ſuch 
policies ſhould be made, ſhall haye no intereſt, or by way 
of gaming or wagering ; and every ſuch inſurance ſhall be 

void. And, in all caſes where the inſured has an intereſt 
in the life or lives, event or events, inſured, no greater ſym 
| , ſhall 


1 


ſhall be recovered than the amount or value of the intefeſt 
of the inſured, in ſuch. who or _ or other event or 
events. ect. 3. TENT 

The holder of a note e hi has not an 
inſurable intereſt in the life of the maker of the note. 
Parke, 432. But a boxd-fide creditor has an inſurable in- 
tereſt in the life of his debtor. Jbid.: Peake's N. P. 154. 

In a life-inſurance, the inſurer undertakes to anſwer for 
all thoſe accidents to which the life of man is expoſed, 
except ſuicide, or death by the hands of juſtice. Jbid. 

The death muſt happen wichin the time limited in the po- 
licy, otherwiſe the inſurers are diſcharged. Id. 433. | 

If a man receive a mortal wound during the exiſtence of 
the policy, but does not in fact . 
are not liable, 15. 

But if a man, vitae life ia infared; ants 10 
ſhip in which he failed is never heard of afterwards, the 
queſtion, whether he did or did not die within the term in- 
eee -er va 0 hg AERO „ ee 
ances. ide. 

In a life-inſurance it has been held that, if PR WU 
| becomes a bankrupt before the loſs happens, the perſon in- 
tereſted may prove his debt under the commiſſion as if the 
loſs had happened before it ſued. Ia. 430% 43 5: * 
166, 1. 

eee eee eee 
thereof; the policy was dated the third of September, 1697, 
the 3 died on the third of September, 1698, about ten 
o'clock in the morning, and the inſurer was held liable. 
Id. 436: 2 Salk. 625: 1 IL. Raym. 480, 8. C. 7 91 

It is now uſual to inſert, in the policy, the firſt and laſt 
days included. Parke, 436. 

Fraud or falſehood . vitiates policies on lives, as in 
">, of marine inſurances. Prec. Chanc. 20: 2 Vern. 
2 
. E 4 Where 
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Where there is a warranty that the perſon is in good 

healch, it is ſufficient that he be in a reaſonable good ſtate 
of health; for, it can never mean that he is free from the 
ſeeds of diſorders. {bid.: 1 Black, Rep. 312. 
If the perſon, whoſe life is inſured, labours under any 
particular infirmity, if it be proved by medical men that, 
in their judgement, it did not at all contribute to his death, 
the warranty of health is fully . with, and the in- 
ſurer liable. Parke, 4338. 

If the perſon, whoſe life is infured, ſhould commit fais 
eide, or be put to death by the hands of juſtice, the next 
Fn og 
premium. Id. 440: Doug. 758: Coup. 66g. 

Theſe inſurances, when a loſs happens upon FRY id 
eee eee, in the full 
fun inſured, as this ſort of policy, from the nature of it, 
does not admit of the ee cath} and: paigia] 
| loſſes, Lex Mere. Rod. 4th edition. i 
| ee ee eee en daes pad Mise be u: 
mad, by which the underwriter, for a certain ſum, pro- 
portioned to the age, health, and profeſſion, of the perſon 
whoſe life is the object of the inſurance, eugages that that 
perſon ſhall not die within the time limited in the policy; 
or, if he do, ane eee ee ee 
oh wo ee SAN | | 


" ATTACHMENT. — See Fog Hitachment, 


ATTORNEY. gol See au. 


ATTORNEY-AT-LAW. 
- Payment v the try iv payment te. the. princigal. 
An 
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An attorney has a lien on the money recovered by his 
client for his bill of coſts. If it came to his hands, he may 
retain to the amount of his bill. He may ſtop it in tran- 
fitu, if he can lay hold of it. If he will apply to the court, 
they will prevent its being paid over till his demand be 
ſettled. If the attorney give notice to the defendant not tq 
pay till his bill be diſcharged, a payment by the defendant 
after ſuch notige would be in his own wrong, and like pay- 
ing 2 debt which had been affigned after notice. 2 Doug. 
238. 

needed tk Middleſes 
| Court of Conſcience. 1 Doug. 382: 1 Blacks Rep. 8. 

A bill may eee ee 
57 Bop. 325: | 3 


AUCTION. — See Dope 


on ſales by auction, where the auctioneer puts down the 
name of the buyer and price, &c. in his book, it is ſuffi- 
cient to take it out of the ſtatute of frauds, ſo that no ear- 
neſt or note N writing between the parties is required. 
3 Burr. 1921: 1 Black. 599, 600, 601. See ConTRAcTS. 
| Where a party purchaſes ſeveral lots of houſes at an 
auction, it ſhall be deemed an entire contract; and, if the 
ſeller fails in making a title to any of them, the buyer may 
reſcind the whole contract. 14. 1 50. | 

A bidder may revoke his bidding before the hammer is 
down. 3 T. Rep. 148, 

A creditor, to a perſon whoſe goods are ſold by auction, 
cannot purchaſe at the ſale, and ſet off his debt againſt the 
amount of his gurchaſe. In ſuch caſe, the auctioneer is en+ 
titled to an action. 1 H. Black. 8. 

An action at nenen, toe 
| or pulling at an auction. 


Auctioneers 


1 ] 
Auctioneers are bound to take ſuch due care of 
goods committed to them as they would do of their own ; 
ſo that, for loſſes ariſing from misfortune or unavoidable 
accident, they are not anſwerable. 1 Eſpin. Rep. 339. See 
BAILMEN T. 


The defendant bought an eſtate at auction, whichy/h in 
the printed particulars of ſale, was ſtated to be free from 


all incumbrances; but, there being a charge of Z 19 per 


annum on the eſtate, he refuſed to take it, and an action 


was brought. On the trial the plaintiff was nonſuited, 
Lord Loughborough refuſing to admit evidence, contrary to 
the printed particulars, that the auctioneer declared publicly 
at the ſale that the eſtate was thus encumbered, proof ha- 
ving been offered that the defendant had expre/s perſonal 
information given to himſelf of the incumbrance : and, upon 
a motion for a new trial, teeth anc 
opinion. 1 H. Black, 289. 4 

Where a perſon ſends an article to an auction, which 
advertiſes to ſell to the beſt bidder, with orders not to have 
it ſold under ſuch a price, an action will not lie againſt the 
auctioneer if he ſells it at a price leſs than that ſa mentioned, 
if he ſells it for the higheſt price bid, as ſucÞ dealings are a 


fraud on buyers; but it is otherwiſe had he ordered it not ta 


be ſet up under ſuch a price, which he might have done ; 
or he may declare in the conditions of pee onde 
will bid once. Cowp. 395. 

The practice of puffing, as it is called, at diene was, in 
the caſe of  Bexwell v. Chriſtie, Coup. 395, conſidered as 
illegal; but the legiſlature, having ſince that caſe - enacted 
that property put up to ſale by auction ſhall, upon the 
knocking down of the hammer, ſubje& the auQioneer to 
the payment of certain duties, unleſs ſuch property can, by 
the mode preſcribed by the act, be ſhewn to have been 


bought in by the owner himſelf, or by ſome perſon by him 


- authorized, ſeems indirectly to have given a ſanction ta this 


practice. 
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practice. 2 Bro. Ch. R. 326: 28 Geo. III. c. 3, ſect. 20: 
1 Fonblanque, Eg. 416. But it has been ſince determined, 
that, if the owner of goods or an eſtate, put up to ſale at 
an auction, employs puffers to bid for him without declaring 
it, it is a fraud on the real bidders; and the higheſt bidder 
cannot be compelled to complete the contract. And that 
the Stat. 28 Geo. III. c. 37, makes no difference. Howard 
v. Caſile, E. 36, Geo. III. 6 T. Rep. 642. 

Where the defendant, who was an auctioneer, ſold to 
the plaintiff an intereſt in land, and the plaintiff paid him 
| it in reſpect of ſuch purchaſe ; but afterwards, upon 
the diſcovery of an abjection to the title, and alſo of cer- 
tain circumſtances which'ought to have been diſcloſed. at the 
time of the bidding, declined going on with the contraQ, 
and brought an action againſt the auctioneer to recover 
back the depoſit, which he refuſed to return; the court 
declared, that the action againſt the auctioneer lay, 
and ſaid, , The money had not been paid over to the prin- 
« cipal; but, if it had been ſo, yet the objection appeared 
% to have been made before it either was or ought to have 

been paid over; for, the auctioneer js a ſtake-holder, a 
«© mere depoſit®y, and ought not to part with a depoſit, 
till ſuch time as the ſale be completed and finiſhed, and 
* jt appear in the event to whom it properly belongs.” 
5 Burr. 2639, 

But, upon a contract for a purchaſe, if the title proyes 
bad, and the vender is, without fraud, incapable of making 
a good one, the purchaſer is not entitled to any damages for 
the fancied goodneſs of the bargain, which he may ſuppoſe _ 
he has loſt. 2 Black. 1098. . 


AUTHORITY. 


If a third perſon treats for one that is abſent without his 
order, but undertakes for his conſent, the abſent party does 


not enter into the coyenant üll he ratifies it; and, if he 


docs 


\ 
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does not ratify it, the perſon who undertook for his con- 
ſent only ſhall be bound. As if A and B, inſolvents, 
apply to a ſcrivener, who had procured Z 200 for A upon 
their bond to C and D to compromiſe the debt; and the 
© ſcrivener tells them, that C and D would ſtand to any 
thing that he did, and accordingly compounds it with them; 
yet A and B ſhall pay C and D their whole money, they 
not being any way privy to the agreement; and the ſcri- 
vener ſhall repay them, and indemnify them according to 
the agreement, though he acted only as an agent. 2 Vern. 
127. $0, if A, by writing, agrees with B and C to pave 
the ſtreets in a pariſh, and they, in behalf of the pariſh, 
agree to pay him for it, and this writing is lodged in the 
hands of B, if A paves the ſtreets he muſt have relief 
againſt the undertakers, and the undertakers muſt take 
their remedy over againſt the pariſh : and, more eſpecially 
in this caſe, the written agreement, which 1s his evidence, 
being in the hands of one of them. Hardres, 205: 2 Vern, 
421, — On the other ſide, where a man acts in execution 
of the authority given him by another, either expreſſly or 
impliedly, then it is by relation the act of that other, and 
he acquires no right nor brings any obliMion upon him- 
ſelf. Yet, if a verdict is obtained againſt an agent or 
truſtee, equity will not relieve againſt ſuch verdict, but 
will decree that he ſhall be re-imburſed by his principal, 
and ſtand in the place of his creditor. 1 Fonblan. Eq. 285. 
If he, who undertakes for another, has no authority, 
then it is a fraud, and the undertaker ought himſelf to be 
liable; but, where there is ſuch an authority given, it” is 
only aCting for another ; like the cafe of a faQor or broker 
acting for their principals, who were never held to be liable 
in their own capacities. But, where one undertakes for 
another under an authority, he muſt, in order to protect 
himſelf from being perſonally bound by ſuch undertaking, 
AriQtly purſue his authority. 3 P. Ams, 279. | 
7 
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Tf a man hath a bare authority, joined with a confi- 
dence, without intereſt, this authority cannot be executed 
by attorney ; and, if I deſire that my executor ſhall ſell my 
land, he cannot ſell by attorney; for, that would make 
attorney upon attorney, which the law will in no wiſe per- 
mit. And, though a man haye an authority joined with an 
intereſt, yet, if the authority be warranted by ſpecial cuſ- 
tom only, it cannot be executed by attorney ; and therefore, 
if there be a ſpecial cuſtom, that a copyholder out of court 
may ſurrender into the hands of the lord by the acceptance 
of two cuſtomary tenants, ſuch ſurrender muſt be done in 
perſon. But, wherever there is a general authority, coupled 
with an intereſt, that authority may be executed by attorney. 
Coke's complete Copyholder, 92, 93. And, if the attorney 
executes it contrary to the effect of his authority, this is 
utterly void ; but if he executeth his authority, and withal 
goeth beyond the limits of his warrant, it is void for that 
part only wherein he exceedeth his authority. Id. 111. 

A man may make his wife attorney. Fitz. N. B. 27. 

Where one is delegated to act for another, he muſt not 
do it in his own name only, but in the name of the perſon 
who gave the authority. 9 Rep. 76. So, on the execution 
of a deed, the agent ſhould ſign i in the name of the princi- 
pal. 6 T. Rep. 176. 

Where deeds are delivered to the party conſtituted, they 
ſhould be delivered to the uſe of the party conſtituting. 
2 Bl. 306. 

A perſon is not bound to accept of a conveyance, execu- 
ted under a power of attorney. 1 Eſpin. Rep. 115. 

It-is a rule, that every authority ſhall be countermanda- 
ble, and ſhall determine by the death of him that gives it. 
But, when an intereſt is coupled with an authority, 
then it cannot be countermanded or determined. And. 1 
Dier, 190. 
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BAIL. 


An agreement in writing to put in good bail for a perſon 


"arreſted, on a meſne-proceſs, at the return of the writ, or 
ſurrender the body, or pay debt and coſts, made by a 


third perſon with the ſheriff*s bailiff, in conſideration of 
his diſcharging the party arreſted, is void by the Stat. 23 


H. VI. c. 9. But the undertaking of an attorney for the 
appearance of # defendant is not within the ſtatute, if given 


to the plaintiff in the * and not to the ſheriff. 1 
T. Rep. 418. 


BAILMENT. — See Hiring and Borrowing. 


Bailment is a delivery of goods in truſt, either ex- 
preſſed or implied, that they ſhall be re-delivered, as ſoon 
as the time or uſe for which they were bailed ſhall have 
elapſed or be performed. | 

There are ſix ſorts of bailments, which lay a care 
and obligation on the party to whom, goods are deli- 
vered ; and which conſequently ſubject him to an action 
if he miſbehave in the truſt repoſed in him. 2 L. Raym. 


90: Bull. N. P. 72. 


1. A bare and naked bailment, to keep for the uſe of the 


bailor, which is called depofftum ; and fuch bailee is not 
chargeable for a common neglect, but it muſt be a groſs, 


one to make him liable. 2 Str. 1099. 

2. A delivery of goods which are uſeful to keep, * 
they are to be returned again in ſpecie, which is called ac- 
commodatum, and is a lending gratis; in which caſe, the 
borrower is ſtrictly bound to keep them; for, if he be 
guilty of the leaſt neglect, he ſhall be anſwerable; but he 
ſhall not be charged where there is no default in him. 

| | 3- A 


63] 

3. A delivery of goods for hire, which is called Jocatio 
or conduftio; and the hirer is to take all imaginable care, 
aud reſtore them at the time; which care, if he ſo uſe, he 
ſhall not be bound. 

4. A delivery by way of pledge, which is called vadium, 
and in ſuch goods the pawnee has a ſpecial property; and, 
if the goods will be the worſe for uſing, the pawnee muſt 
not uſe them. Sce PAwNING. 

5. A delivery of one to be cFrried for a reward. See 
CARRIER. 

6. A delivery of goods to do ſome act about them (as to 

carry) without a_ reward, which is called mandatum; in 
Engliſh, an acting by commiſſion. In this caſe, if there be 
any neglect in him, he will be anſwerable ; for, his having 
undertaken a truſt is a ſufficient conſideration ; but, if the 
goods be miſuſed by a third perſon, in the way, without 
any neglect of his, he will not be Mble, being to have no 
reward. | 
Of neglects: theje are three claſſes; 
1. GRoss neglect, which conſiſts in the omi ſſon of that 
care, which even inattentive and thoughtleſs men never fail 
to take of their own property. * — is Juſtly held a 
violation of good faith. : 

2. Ordinary negle&, which is the want of that diligence 
which the generality of 1 uſe in their own concerns; 
that is, of ordinary care. 

3. Slight neglect, which is he amen of that care, 
which very attentive and vigilant perſons take of their own 
goods ; or, in other words, of- very exadt diligence. 

A perſon hath ſuch a ſpecial property in goods delivered 
to him to keep, that he may maintain an action againſt 
ſtrangers, who take them out of his poſſeſſion. Lil. Abr.“ 
400, 401. Sir William Jones's Eſſay on the Law of 
Baitments by Balmanno. 
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Of the above, the. government funds are preferable to 
thoſe of any trading company, for this reaſon among others, 
that the cauſes by which the ſtocks of government may be 
depreſſed are ſuch as are open and ſoon known, and oppor- 
tunities are given to proprietors to ſell out in the firſt in- 
ſtance with very little loſs; whereas the tranſactions of 
trading companies are more hidden ; and, when events of 
importance happen to them, there may be a ſudden fall of 
I5, 20, or even 30 per cent. immediately on the events 
being diſcovered. 

The better to underſtand the pre of ſtocks, obſerve, 
„ thats 15. 34.; $38 25. 6d.- i's is 35. 9d.: Fs 55: 
3, is 6s. 3d.: f is 75. 6d.: g is 85. 9d.: & is 10s. : 
vs 1 115. 4d.: 4 is 125. 6d.: 4 is 135. 9d.: + is 155:: 
13 is 16s. 3d.: J is 175; 6d.: ; tid 185. 94. 2 
| bon, means {60 65. 3d. 

Dividends at the Bank are payable e nine till FLA 
o'clock, and from one till three. — The payment on the 3 
per Cent. Conſols is from nine to three o'clock. * 

Dividends at the India-Houſe are payable from nine 
till two o'clock ; except on Saturdays, * the hours 
are from nine till twelve o'clock. 

Dividends at the e « are payable from 
nine till twelve o'clock. 

Ihe brokerage on the government Parent Annuities is 
25. 6d. per cent.; on the Terminable Annuities, 25. 64. 
per cent. on the ſum laid out; on 2 bonds, 15. each; 

on Jottery-tickets, 64. each. 

Transfers of ſtock may not only be made on non-tranſ- 
fer-days, upon paying half-a-crown, but alſo after transfer- 
hours; but it is ſufficient to ſave this expenſe if, in the 
laſt inſtance, the transfer-ticket can be delivered in before 
the expiration of the appointed time, alhough the transfer 


be not completed till after the time. 
If 


. 
It you want to diſcover ſtock, in which any one has 
an intereſt, apply to one of the principal clerks of that 
particular ſtock, and he will make the ſearch. 


Form of the transfer-ticket. 


25th of May, 1793. 
| Jak Jones, of Baſinghall-ſtreet, London, mercer, | 


5000 Bank-ſtock, 
To Edward Brown, of Brentford, Eſq. 


This ticket is given to the transfer-clerk, who enters it in 
his book, where it is ſigned by the perſon transferring, and 
witneſſed by the broker, who alſo ſigns to the identity of 
the perſon transferring. 

Common transfers at the Bank are ae from the 
hours of eleven till one o'clock ; extra-transfers till three 

o'clock. At the India-Heuſe, from eleven till one o'clock. 

And at the South-Sea-Houſe, from twelve till one c'clock. 

No buſineſs is tranſacted on Saturdays at the India- 
Houſe after twelve o'clock, nor at the South-Sea-Houſe 
after one o'clock. 

Transfers of the ſame ſtock cannot be made twice on the 
ſame day. 

Either the perſon who transfers his property in the funds, 
or his broker, muſt be known to the witneſſing- clerk, or 
fome perſon known muſt be RP: to vouch for the iden- 
tity of perſon. - 

The ſeller's receipt ſhould be kept by the buyer, as & 
voucher for transfer, till one dividend has been received. 

Stockholders ſhould be particularly exact in the inſertion 
of their names and deſcription, and ſhould keep to their 
uſual mode of writing their names, as a deviation from ſuch 
rules has oftened occaſioned delays, 

F 2 Goverament- 


. 
SGoyernment- ſtock is exempt from any charge in the, 
transfers; but every transfer of ſtock in any company, ſo- 
ciety, or corporation, or of any navigation or canal as, 
is liable to a duty. 

A transfer of Bank Stock, if under £25, coſts gs.; if 
above, 12s. \ 

A transfer of India Stock, if oy £10, coſts £1 I; 
above, £1. 45. 

A transfer of South=Sea Stock, if under £ IOO, ** 103.0 
if above, 125. 

A transfer of Royal Exchange Aſſurance Stock, {1 I 45. 
A transfer of London Aſſurance Stock, { 1. 

Extra- transfers, made at the Bank, India-Houſe, Rojal 
Hxchange, and London Aſſurance, coſt 25. 6d. additional. 
At the South-Sea- Houſe, 35. 6d. additional. 

A letter of attorney coſts 115. 6d, 

Ihe regiſtering of a will, 25. 64. 

Dividends on Bank Stock, Sout i- Sea Stack, and Laika 
Stock, after acceptance, are payable to a written order; 
thoſe, however, on India Stock muſt be on ſtamps. _ + 

The dividends on Bank Stock are payable when due; but 
the dividends on the ſtock of other companies, and on the 
ee neee are not payable till ſeveral days after. 

The ſpace between the ſhutting and opening of any 
Rock 3 is about ſix weeks. 

At the time of ſhutting, the dividends due are corejed to 
a a ſeparate account, and cannot be transferred with the ſtock 
of a- proprietor, the -warrants being filled up in the name 
the ſtock ſtands in when the books ſhut, and of courſe. are 
payable only to him or his attorney. . 

All letters of attorney to ſell or accept ſtock, « or to re- 
ceive dividends, ſhould be taken out at the reſpective offices, 
in order that the deſcription. may exactly 1 with — 
in the Bank books. 


Letters 
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Letters of attorney to ſell muſt be depoſited in the proper 
office prior to ſale. 

Acting perſonally, after yang a letter of attorney, 
revokes the power. | 

Perſons having property in the funds hould be 0 
how they give powers of attorney, leſt they authorize the, 
party to do that which they never intended. There are 
four different kinds to be had at the Bank, South-Sea- Houſe, 
and India-Houſe : 1, for receiving dividends only; 2, for 
buying only; 3, for ſelling only; and, 4, for all of theſe 
purpoſes. If it be intended, that the agent ſhould receive 
dividends only, the proprietor ſhould be careful that the 
power extends to that and nothing elſe. For want of this 
neceſſary precaution many melancholy events have occurred. 

From the circumſtance of the Bank being a chartered 
body, property in the funds cannot be attached; relief, 
however, may, in certain caſes, be obtained, by application 
to the Court of Chancery. 

Many difficulties having ariſen telpe ding the transfer of 
ſtock under particular circumſtances, an act was paſſed in 
36 Geo. III. for removing thein. By this act, when ſtock 
ſtands in the names of truſtees, who are abſent, or out 
of the juriſdiction of the Courts of Chancery and Exche- 
quer, or have become bankrupts or lunatics, or refuſe to 
transfer the ſtock veſted in them, the court may order the 
ſtock to be transferred either into the name of the accoun- 
tant-general of the Court of Chancery, or that of the de- 
puty-remembrancer of the Exchequer, in truſt ; or into the 
names of the parties who are entitled to the ſame. | 
If one truſtee has become a bankrupt or lunatic, or it is 

uncertain whether he be living or dead, and the others are 
willing to act, they may obtain an order authorizing them 
either to transfer the ſtock, or to receive and pay over the 
dividends, When a bankrupt refuſes to transfer ſtack be- 
longing to him, the Lord Chancellor, upon petition from 
F 3 


F 
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the aſſignees, may order the ſtock to be transferred into 
their names; and may, likewiſe, in certain caſes, order the 
transfer of ſtock, * in the name of lunatics or their 
committees. 

A vrovifien may be veſted in the funds, independent of 
will or any other deed, for the benefit of a widow, chil- 
dren, or others, by joining the parties* names with the 
ſtockholder in a particular account of ſtock ; which, on 
the proof of the deceaſe of either, becomes the property of 
the ſurvivor or ſurvivors. 

Any one truſtee, after the acceptance of the whole of the 
truſtees, may receive dividends, but cannat fell ; and, if any 
of the perſons, in whoſe names ſtock is ſtanding, are dead, 
the ſtock cannot be removed by the ſurvivors till they have 
produced and entered the probate of the deceaſed's will or 
letters of adminiſtration. And this ſhould be done on a day 

previous to the attendance for making the transfer. 

Probates of wills, which diſpoſe of money in the public 
funds, muſt be regiſtered there. An executor will not be 
| ſuffered to act till that be done, and the probate is uſually 
kept four or five days. 

The directors of the Bank will not permit executors to 
Nell out ſpecific bequeſts of ſtock, and pay it to the legatees, 
but require the executor to transfer it to them, ſo as to put 
it wholly into their power. 

Stock given by will does not veſt immediately in the 
legatee, but in On JO repreſentative in truſt. Doug. 
So). 

When money is olfieved to remain in the Bank for the 
uſe of any perſon, and no truſtees are named in the will to 
receive the dividends, the directors of the Bank will not 
permit it to be transferred into the names of truſtees, to be 
appointed by the party intereſted, but will. keep it in the 
| s Name. 
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If dividends are given by will to a widow for her uſe, 
and the pfincipal, after her deceaſe, to the teſtator's daughter, 
the directors of the Bank will not permit the executors to 
ſell out any part of the ſtock, not even to raiſe a portion 
for her daughter, with the conſent of all parties. Nor 
will they ſuffer any ſuch ſubjected legacy to be touched 
for the payment of the teſtator's debts, till all other funds 
are exhauſted. And. even then they will require from 
che executors an exact ſtatement of debtor and creditor 
of the perſonal eſtate, attended by an affidavit of the truth 
of it; and that they have not, in poſſeſſion or expectancy, 
any other means or reſources for payment of the debts of 
the deceaſed. This circumſtance ought to be well attended 
to in the making of wills, as a want of it may produce 
ſerious inconveniences. 

Since the paſſing the Stat. 37 Geo. III. c. 97, perſons 
ſhould be careful not to refuſe Bank- notes in payment; for, 
by this means, they may loſe the advantage of arreſting 
the debtor in the firſt inſtance; for, by that ſtatute, affida- 
vits to hold to bail muſt contain, that no offer has been 
made to pay the money in Bank of England notes payable 
on demand (fractional parts of twenty ſhillings only ex- 
cepted), It, in the affidavit to be made, it ſhall be likewiſe 
ſworn, that ſuch offer has been made, ſo that the party 


cannot be arreſted, the court or a judge may order the 


defendant to cauſe Bank-notes to the amount of- the demand 
to be depoſited, to anſwer the demand of the plaintiff; and, 
if ſuch depoſit ſhall not be made, upon affidavit thereof 
made and filed, defendant may be arreſted, Bank Indemni- 
_ t3-A8. 


BANKERS' DRAFTS. — See Bills of Exchange. 
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It is to be lamented that the bankrupt-laws, which were 
intended ſolely for the benefit of creditors, are too often, by 
debtors, converted into an engine of fraud. Unprincipled 
men too often involve themſelves deeply in debt; and, ha- 
ving placed their property beyond the reach of their credi- 
tors, are, by the help of a friendly commiſhon (as it is 
called), enabled to defraud them of the principal G 
their debts. 

As commiſſions of e may prove either e 
vantage or a diſadvantage to the petitioning creditor, it be- 
hoves him, previous to his reſort to this ultimate remedy of 
the law, to take a nur of circumſtances into conſi- 
deration.* 

1. The firſt conſideration is, whether tho FI benebcial 
_ to himſelf may not be obtained by other means of a 
leſs rigorous nature; that is, by action: and this can only 
be determined by conſidering. the peculiar circumſtances and 
ſituation of the debtor. If it be known, for inſtance, that 
he has confeſſed a judgement to a creditor, it may be ne- 
ceſſary to proceed by commiſſion in order to defeat that 
judgement ; and, if a judgement has been actually entered 
'up, and the ſheriff in poſſeſſion, it may be ſtill more need- 
ful. Or it may be prudent, in caſe any creditors are ſuing. 
the debtor, to prevent their recovering the whole of their 
debts in excluſion of the others: or if it be known, that 
the debtor has knavifily laid out his money in the funds, or 
in the purchaſe of copyhold eſtates; thoſe being ſpecies of 
Property out of the reach of a judgemeat at law. But, 
even 1n thoſe caſes, there'is room 'for the exerciſe of great 


E for; if there are other very conſiderable debts 
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owing, a commiſſion may prove leſs eligible than an aQion; 
inaſmuch- as a commiſſion lets in all the creditors to an 
equal diſtribution - of the debtor's property, without any - 
preference or priority. This objection is of © courſe re- 
moved if all the other debts are inconſiderable. Or it 
may be imprudent to iſſue a commiſſion if the debtor be 
conſiderably in arrear for rent: for, the landlord may diſ- 
train for his whole rent, though it be for more than a year, 
even after the meſſenger is in poſſeſſion, or after ſale by the 
aſſignees, if they remain on the premiſes ; but he loſes his 
remedy if the goods are removed, and will be entitled to one 
year only, as on executions, 2 Bl. Rep. 487 ; and. ſor the 
reſt, muſt come in with the other creditors, And it ſhould 
be well conſidered, whether there. is enough remaining of 
the debtor's property to bear the expenſe of a commiſſion. 
It may alſo be imprudent to iſſue a commiſſion if a credi- 
tor has already a judgement, in caſe the debtor has good 
landed property, becauſe ſuch judgement is a lien upon 
that property, and ey petitioning creditor forfeits it if a 
commiſſion be iſſued. 

2. The next conſideration is, heather his debt be of ſuch 
a nature that a commiſſion may be incontrovertibly founded 
upon it; for, the debt to ſupport a commiſhon muſt be a 
legal debt; for, a debt in equity will in no circumſtances 
be a foundation for a commiſſion. Foręſt, 243: 2 Chan. 
Caſ. 191: 1 Ath. 147: 2 Vez. 40% 2 Str. Rep. 209: 
1 P. Wms, 583. And it may be proper to take care that 
the petitioning creditor's debt was contracted before the act 
of "bankruptcy ; for, this has been held to be indiſpenſably 
neceſſary. 1 Ait. 73: 2 Hilſ. 135, Yet there has been 
ſome doubt raiſed upon the ſubject. Green, 80: Porch, 
243: 4 Bro. Parl. Caf. 327; 1 Cooke's B. L. 20. 

3. The third conſideration is, whether the act, upon 
which the bankruptcy is intended to be founded, bears ſuch 


4 relation 1 in point of time ta the petitioning e deht, 
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and every material part of it, that it may be brought in 
under the commiſſion. Without due attention to this cir- 
cumſtance, the petitioning creditor may defeat his own in- 
tentions. For, a commiſſion of bankrupt relates back to 
the time of committing the act of bankruptcy, however 
remote it may be, and avoids all acts done by the debtor 
ſince the act of bankruptcy committed, without any regard 
to the nature of them, whether fair or fraudulent. So that 
a fale of goods by the bankrupt, ſubſequent to ſuch act, is 
a fale of the affignees” property, and they may maintain an 
action for the recovery of them. The ſame rule holds as 
to the payment of money to the bankrupt, or receipt of 
money from him. And the commiſſion not only ſets aſide 
every contract made or completed after the act of bank- 
ruptcy, but extends even to a judgement confeſſed by him; 
ſo that, if execution be ifſued out after the at committed 
upon a judgement confeſſed before, that execution is ſet 
aſide. 1 Vez. 328: 2 Black. 829. 

In two or three inſtances, indeed, the legiſlature bas 
ſtepped in to prevent the manifeſt injuries which ſo exten- 
ſive an influence muſt in ſome caſes occaſion: and theſe 
are, that it ſhall not extend to the prejudice of any debtor 
of the bankrupt, who paid his debt to him after the act 
committed, without knowing of his bankruptcy ; or to pur- 
chaſers for valuable conſideration, unleſs the commiſhon 
be ſued out within five years aftet the bankruptcy; or to 
payments bond fide (that is, honeſtly and fairly, without 
any contemplation of the bankruptcy) made by the bankrupt 
in the courſe of trade. 1 Jac. I. e. 15, ſet. 14: 21 Jac: I. 

c. 19, ſect. 14: 19 Geo, II. c. 32, ſect. 1: 1 Salt. 108. 
Now it is evident, from theſe obſervations, that caſes 
may occur, where a commiſſion would be moſt unadviſa- 
ble. For, if many of the creditors dealings with the 
bankrupt have been ſo recent as to have been ſubſequent to 


he _ of bankruptcy committed, he may experience the 
| mortification 
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mortification of acting for the benefit of others, and to the 
injury of himſelf. 

4. A commiſſion may be adviſable on another _ 
It frequently happens, that a man may have great demands 
upon another, without being able in a court of law to give 
- ſuch evidence of, it as the law requires; and, in this caſe, 

a commiſhon may be eminently uſeful ; becauſe, under a 
commiſſion, a man's own oath proves his debt, and it rare- 
ly happens that it is diſputed. If, indeed, on the objection 
of the bankrupt or a creditor, any doubt ſhould ariſe, other 
evidence may become neceſſary ; but of this there. is but 
ſmall probability, if the tranſaction wears the marks of 
ordinary credibility, 

5. It may happen, that the debt of the petitioning creditor 
may at law be barred by the Statute of Limitations ; [ See 
the article LiMITATIoNs oF ACTIONS ;] and then a com- 
miſſion is his only chance, unleſs he can revive his debt, 
by obtaining a promiſe of payment from the debtor, in the 
preſence of a witneſs, or under his own hand; for, it is 
held, that the aforefaid ſtatute does not extinguiſh the debt, 
but only bars the plaintiff from pyrſuing his ordinary reme- 
dy at law. 1 7. Rep. 481, But, in this caſe, if the debtor 
himſelf makes this objection the ground of an application 
to ſuperſede the commiſſion, the caſe may be different. 
1 Cooke's B. L. 11. If, however, the debt be conſiderable, 
it may be well worth while to try the experiment. | 
6. And, as an action cannot be maintained on a bond or 
note payable at a future day, and there is good ground to 
believe that the debtor intends to quit the country, before 
the money ſecured becomes due, or judgement can be ob- 
tained, a commiſſion will be neceſſary to prevent the re- 
moval or ' diſpoſition of the goods; for, though an action 
will not lie before the money becomes due, ſuch ſecurities 
may be made the ground of a commiſſion. 
; | 94 7. it 
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y. It may often ſo happen, that a perſon has both joint 

and ſeveral creditors, and poſſeſſes joint and ſeveral proper- 

ty; but his joint property and debts may be very conſidera- 

dle, and his ſeparate property very trifling. In this caſe, 
it may be very imprudent for a ſeparate creditor to iſſue a 
commiſſion, becauſe the joint creditors would be entitled to 
the joint fund, in excluſion of the ſeparate creditors; and are 
moreover entitled to prove under a ſeparate commiſſion, and 
to receive dividends in proportion to their debts with the 
ſeparate creditors. But as to this, ſee, under a ſubſequenc 
article, Of the proof of debts. A joint creditor may alfo 
2 ſiue out a ſeparate commiſſion. 1 Cooke's B. L. 242. 

"8 8. And, laſtly, it may be ſometimes neceſſary where a 
"debtor is in a ſtate of dangerous illneſs ; for, if there are 
debts of a higher nature owing, and as thoſe debts muſt be 
paid in full if nothing be left for debtors of an inferior 
claſs, [See ExEcuToRs,] it may be prudent to iſſue a 
commiſſion, whereby all will be let into an equal diſtribu. |, 
tion of the property. , 

We will now turn our attention to this ſubject v4 a prac- 

tical way; and, in order thereto, we will firſt point out 

what trades are ſufficient to make a man a bankrupt, premi- 

ing that a capman, or one who buys and ſells any thing, 

though his dealings do not bring him under the denomina 
dion of any — trade, may become a bankrupt. 


1. Hha may or may not be bantrupts, 


The following 3 &e. MAY ne bankrupts: 


Bankers.“ Carpenters, who are not 
Brokers. 8 * merely workmen, but 
Brickmakers. a buying timber and mate- 
Butchers. rials to carry on trade. 


8. For * caſes in ſupport of theſe poſitions, ſee 1 Coole B. L. 
p. 23 to 5 | 


Clergymen 
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Drovers of cattle. 
Exciſemen. 
Farmers. 


A farmer may be A bankrupt, if, not confining himſelf 


Clergymen trading. Nailers. 
Clothiers. i Pawabrokers. | 
Coal-dealers. Plumbers. io. 
Dyers. Saleſmen. 
Factors. Scriveners. 
A Farmer, as a potatoe-mer-Freighters. 
. chant. Shoemakers, 
Goldſmiths. Smugglers. 
Iron- manufacturers. Tanners. 
Members of parlament tra- Vintners, being wine- mer- 
ding. chants. 
M.illiners. 
The following traders, &c. ARE NoT, as ſuch, liable to be 
made bankrupts: | 
Ale-houſe keepers.* Farmers of Cuſtoms. 
Alum-manufaCturers. || Dealers in the funds or 
Artificers. ſtocks. 7 
Butlers of inns of court. Graziers. 
Carpenters, being merely || Inn-keepers. 
workmen. 5 Labourers. 
Owners or leſſees of coal- Land- jobbers. 
mines. Receivers- general of taxes. 
Proprietors of ſhares in com- Ship-o-wners. 
panies or corporations. Stock jobbers. 
Public contractors, and ſuch Working tailors. 
like public officers. Victuallers. 


As to Brick-makers, ſee a 


ſpecial caſe, 1 T. Rep. 
34. Parker v. Wells. 


to the adyantage to be made by improving the produce of 
his farm, (whether it be manufactured by him or raw,) 


* See Cooke's B. L. from p 58 onward. i 


he 
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he add to it by purchaſe, with intent to make a profit, 
beyond what would ariſe from the mere uſe and improve- 
ment of ſuch produce. As if he buy potatoes, in addition 
to what he grows, with a view to gain by the ſale ; or if 
he buy apples to add to his own ſtock, and ſell the cider. 
1 T. Rep. 38. 

But, although a farmer, as ſuch, is not an object of the 
bankrupt-laws, and his merely buying a horſe in the courſe 
of his buſineſs, and ſelling him again after uſing him for 
ſome time, will not ſubject him to the bankrupt- laws; yet, 
if he buy and ſell now and then a horſe for profit, as diſ- 

tinct from the concerns of the farm, he may be ſo liable. 
1 Ser. 513: 1 T. Rep. 573, u. a. 
Where a perſon purchaſes a commodity for the an 
of adding to its value by an alteration which he ſhall make 
in it, with. a view to profit in the ſale, this traffic brings 
him within the bankrupt-laws. Such, accordingly, is the 
ſituation of a ſhoemaker, a tanner, or a butcher. 4. Burr. 
2148. 
It is an eſtabliſhed maxim, that the extent of the trading 
is not material; but that the true criterion is, whether the 
party means to ſell (with a view to profit) to any perſon who 
applies for the commodity in avhich he profeſſes to deal. 
The intention of the party to ſell generally to all cuſtomers, 
or as a favour to particular perſons, is a queſtion of fact to 
be left to the jury. 1 Cooke's B. L. 55: 1 T. Rep. 
572, 3. 

But buying and ſelling ihe particular reſtraints, and 
for particular purpoſes, is not- a' trading within the bank- 
rupt-laws; therefore, a farmer, who buys cattle for his 
farm, and afterwards ſells them again, cannot be a bank- 
rupt. Nor a ſchool-maſter, who buys books to ſell to his 
ſcholars. Nor the owner of a mine, who buys candles to 
ſell to his workmen. 1 Salk. 109: 5 Geo. II. c. 30: 
Peak.'s N. P. 76: 3 Keb. 451, 

| \ 75 
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II. Of the a of bankruptcy. | s 

1. Departing from the realm. 2. Departing from his 
houſe... 3. Keeping houſe, 4. Procuring aneſt, outlawry, 
or impriſonment. $5. Procuring money, goods, &. to be 
attached or ſequeſtered by legal proceſs, 6. Making a frau- 
dulent conveyance to a friend of lands or goods. 9. Pro- 
curing protection from arreſts. 8. Endeavouring or deſi- 
ring, by petition to the king, or bill in any of the king's 
courts, againſt any creditors, to compel them to compound 
or to procraſtinate the payment of their debts. 9. Lying 
in priſon two months. 10. Eſcaping from priſon after 
arreſt for a juſt debt of £100 or upwards. 11. Neglecting 
to ſatisfy a juſt debt to the amount of {100 within two 
months after ſervice of proceſs upon a trader having privi- 
lege of parliament. 
On theſe acts, the following explanatory 3 
have taken place: 
1. That an afual denial to à creditor is evidence of 
keeping houſe. 5 T. Rep. 575: 

2. That a conveyance by deed of all a trader's effects, 
to prefer one or more creditors, is an act of WO 
1 Burr. 478, 484, 2477 : 1 Cocke's B. L. $6. 

3. That a colourable exception of part will not —_ 
it. Doug. 86: 1 Burr. 480, 481: 1 Black. Rep. 362. 
And that delivering property of any kind by a trader to a 
creditor, in contemplation of a bankruptcy, and to give a 
preference, is fraudulent; and, if done by deed, is an act 
of bankruptcy. Coup. 167: 4 Burr. 2174. 

4. That lying in priſon two lunar months is an act of 
bankruptcy. Salk. 109, 110: 2 T. Rep. 141. 

5. That leaving houſe to avoid being arreſted, on any 
particular day, or to avoid an attachment for nonpayment 
of money, is an act of bankruptcy. 5 7. Rep. 512: 85 
Rep. 50g: 1 Ath. 240. 


- 


6. That 
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8. That an act of bankruptcy once clearly committed 

tannot be purged by any ſubſequent conduct, but may be 
avoided by paying off or een with the cre- 
ditors. T. Rep. 59. 

And ike been ebe that the following caſes are 
not acts of bankruptcy: | 

1: To conceal good prevent their bing taken in exe 
cution. 1 L. Raym: 725. | 

2. A denial on a Sunday; or at ata 
through ſickneſs, or- 0 a of an engagement. 1 
HAth. 201. 

58. Cauſing goods to be fraudulently taken in execu- 
tion. Cowp. 629: 4 Burr: 2478. 

4. Making a fraudulent ſale of them, 7 it be by 

deed. 5 T. Rep. 530: 3 Veſ. jun. 85: 1 Burr. 674. 
5. Paying a creditor, in the common and uſual courſe of 
payment; or paying money to a creditor who threatens 
legal proceſs, when there is no colluſion ; or if the creditor 
begins to ſue him, and he makes an aſſignment of part of 
his goods; becauſe, then, it is deemed compul/ive and not 
voluntary. Much, in caſes of this kind, however, depends 
upon the circumſtances of the firſt application coming from 
the debtor ; for, this makes it voluntary, and a badge of 
fraud; unleſs indeed the debtor ſhall be proved to have 
acted under fear and apprehenſion of legal proceſs, al- 
though that fear was in fact groundleſs. 1 T. Rep. 155: 6 
T. Rep. 152. 

6. Being denied * agreement or contrivance. 1 Bl. Rep. 
441. 

7. Being denied to a perſon coming on behalf of a cre- 
ditor (except to a clerk with a bill of exchange or note). 
Cooke's B. L. 79. 

8. Procuring an 1 in Ireland. 2 Sid: 69, 114. 
55 s 


9. Ow 
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| 9. Conveyance of part o his effects, except it be done 
in conteinplation of a bankruptcy, and to give a prefer- 
ence. 1 Burr. 484: 2 P. Vs, 427. 

10. Departing the realm to avoid a duty, unleſs * 0 
are actually delayed. 1 4th. 196: 1 Com. Dig. 523. 

11. A banker refuſing payment, if he appears and 
keeps his ſhop open. 1 L. Raym. 725. 4540 

III. Of debts to found commiſſion. 15349 

Jo one perſon. {160 muſt be owing; to __ £1594 
3 or more, { 200. | 

IV. Of iſſuing the commiſſion. 

| Commiſſions muſt be iſſued in four _ excluſive of the 
* of ſtriking the docket. 

V. Of the meetings of the commiſſi n and of bank#apts? 
Jurrender and examinaition. 

The firſt meeting is private, to find the party a bank- 
rupt; where obſerve, that the wife cannot be a witneſs to 
prove the act of bankruptcy, though ſhe may for diſcovery 
of gbods. 1 P. Wms, 611. 

2. The ſecond 3th is -for choice of aſſignees, proof 
of debts, &: | 

3. The third meeting is for the bankrupt to ſurrender, 
debts to be proved, laſt examination, &c. 

The bankrupt muſt ſurrender within 42 days at fartheſt, 
after notice in the Gazette. But the time may be enlarged, 
not exceeding 50 days from the expiration of the 42 
days. 

Note. — The bankrupt is protected for the 42 days, if he 
ſurrender at the firſt meeting. When the bankrupt appears, 
the commiſſioners are to examine him, touching all matters 
relating to his trade and effects. They may alſo ſummon 
before them and examine the wife, and all other perſons; 
and, on refuſal, may commit them. If he coneeals to the 
value of (20, or withholds books or n with — 


to defraud, it is felony. | | 
* VI. Of 
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VI. Of : the choice of aſſignees. 5 N 
Aſſignees are choſen, on the ſecond n by a majority 
of creditors in value, h have nn to the amount 
of C10. 
VII. Of the proof f FOR 
No ſecurity given for payment of money; ſuch as notes, 
bills of exchange, &. which cannot be produced, can be 
excepted ; and commiſſioners will not ſuffer proof to be 
made without chem. 1 Cooke's B. Law, 119: 1 Ath. 
105. ' 
Perſons taking A denne at all ds at a 
future day, for goods delivered to perſons, who ſhall 
become bankrupts before the time of payment, ſhall be 
adinitted to prove- their ſecurities, and receive their propor- 
tion, deduCting intereſt from the time of payment to the 
time it would have become due. See Stat. 7 Geo, I. c. 31, 
ſect. 1. — But, where the payment depends upon a future 
contingency. whether it will be paid or not, as if a ſecurity 
be made to pay to the wife ſo much in caſe ſhe ſurvives 
her huſband, here ſhe cannot come in with the creditors, 
unleſs it be ſecured by a penalty which is forfeited at law; 
becauſe, it 1s entirely uncertain whether ſhe ſhall ever have 
any demand or not; and, in caſe of the event . 
afterwards, ſhe can come on the BANKRUPT'S future 
eſtate. Ark. 115, 116: 3 T. Rep. 435. 
eee and 
the aſſured, in any policy of inſurance, ſhall be admitted to 
claim; and, after the loſs and contingency, to prove the 
debt thereon, 'in like manner as if the ſame had happened. 
before iſſuing the commiſſion. 19 Geo. II. c. 32, ſect. 2. 
A mortgagee may chooſe whether he will come in as. a 
ereditor. 1 Cooles B. L. 119. 
Creditors of a joint eſtate, where there are ee 
creditors, may exhauſt both the joint and ſeparate eſtate; 
_ * there are both joint aud ſeparate creditors, the 
: & 4 joint 
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joint creditors ſhall have firſt their demand on the joint 
eſtate, and the ſeparate creditors ſhall have firſt their de- 
mand on the ſeparate eſtate ; but, if there be a ſurplus of 
the ſeparate eſtate, the joint creditors are entitled to it; 
for, the bankrupt has no, right to any thing till they are 
fully ſatisfied. It was formerly the practice, where there 
were ſeveral partners, to take out ſeparate as well as joint 
commiſhons againſt each; but now for a conſiderable time 
it has been allowed, that a petition may be received for an 
otder for the /eparate creditors to come in, and prove their 
debts under the joint commiſſion. And that the aſſignees 
ſhall keep diſtinct accounts; ſo that the joint creditors may 
be paid out of the joint, and the /eparate out of the ſepa- 
rate, eſtate ; and the ſurplus, if any be, of either, to be 
carried in aid of the deficient eſtate. 1 Atk. 8 138: 8 " 
Rep. 140: 2 Bro. Rep. 15. 

And yet it has been determined, that an order 12 
keeping diſtin accounts cannot, without conſent, be made 
upon petition, hen a ſeparate commiſſion has iſſued againſt 
one of the joint debtors ; becauſe, the ſolvent debtor has 
an intereſt in the diſtribution of the joint property, and the 
demands which may be made upon it, and therefore that relief 
muſt be ſought by bill. 3 Bro. Rep. 477 : 3 Veſ. jun. 236. 

. The law ſeems to be, that, where ſeparate commiſſions 
are taken out againſt Joint traders, the joint creditors ſhall 
no farther prove their debts, under ſuch ſeparate commiſ- 
fon, than for the purpoſe of aſſenting to the certificate, or 
diſſenting. id. But, for the purpoſe of convenience, it 
has been frequently, upon petition, ordered, that joint cre- 
ditors may prove, and receive a rateable dividend, under a 
ſeparate commiſſion ; but that they ſhall not be permitted to 
prove and receive a dividend from the ſeparate eftate, where 
there are ſolvent partners; until they have, by proceſs of 
law againſt all the partners, recovered what they can from 
the j Joint ſtock. And it is to be obſerved, that joint creditors 
G 2 cannot, 
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cannot, in any caſe, prove under a ſeparate commiſſion, 
without the Lord Chancellor's order, made in conſequence 
of a petition. ' And, even then, the payment of the divi- 
dend may be reſtrained, by the aſſignees filing a bill or that 
purpoſe. 3 Veſ. Jun, 238. 

And it may be otherwiſe when there is a joint and ho eparate 
fund, and the affignees, under a ſeparate commiſſion, poſ- 
ſeſs themſelves of the joint eſtate, and the ſeparate cre- 
ditors conſent, that the joint creditors ſhall come in part 
paſſu; for, then the caſe ſeems no longer within the 
reaſon of the rule. Gil. Evid. 942- ; 

VIII. Of claims. 

When a debt cannot be ſufficiently aſcertained to be ſub- 
ſtantiated, and a claim is made, that claim muſt be ſubſtan- 
tiated in a reaſonable time, or the commiſſioners may 
ſtrike it out; and they — do ſo before a dividend is. 
declared. 3 YU. 251. 

IX. Of election to come in under the NIRO 

A Joint and ſeveral creditor muſt elect whether he will 
prove againſt the joint or ſeparate eſtate in preference; but 
be may come in on the ſurplus of either. 1 Hel. 98, 106. 

A man ſhall not prove a debt and proceed in an action at 
law at the ſame time. However, the court will not abſo- 
lutely ſtop him from bringing his action, but put him to 
his election; and, ſhould he elect to proceed at law, he 
will ſtill be allowed, by an order from the great ſeal, to 
prove his debt, for the purpoſe of aſſenting to, or diſſenting 
from, the certificate; which permiſſion is abſolutely neceſ- 
Gary to make his action at law of any avail; for, ſhould 
the bankrupt procure his certificate, he will be thereby diſ- 
charged from that action as well as from his other debts. 
1 th. 83, 119, 220; 1 P. Vm, 562 : 2 Bl. Rep. 1317. 

But, where the creditor has proceeded at law, he is not 
obliged to make his election till a dividend is declared. 2 
Black. Rep. 1317. | 
BY And 
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And the modern determinations have moſtly. put the cre- 
ditor to his election before a dividend, provided a reaſonable 
time be afforded him to inform himſelf of the bankrupt's 
affairs. Cooke's B. L. 130. But, notwithſtanding theſe 
determinations, the preſent practice ſeems to require, that 
a dividend ſhould be declared before the creditor can be put 
to his election, or at leaſt that there ſhould be funds in the 
hands of the aſſignees ſufficient to make a dividend. 1 Cooke's 
B. L. 132. A petitioning creditor has no election of this 
11 1 Ath, 153: 2 Ath. 154. | 
X. Of the dividend. © 
A- dividend muſt be made after four: al within twelve 
months, a ſecond ſhould be made within eighteen months. 
A perſon fails, and owes four men the follow ing ſums: 
ws 4. „ "hs 
ToA. . 24 4 6. 
F 6 
Gn "6... 
48 14 8 


37 © 0 


His whole eſtate produces (54 165. Now, in order to 
find the ſum each creditor will be entitled to, we muſt firſt, 
by the rule of three, as in the following examples, ſee how 
much in the pound his“ eſtate will pay of the aggregate, 
which appears to be 8s. — Thus: 

If C137 will pay 20s, what will (54 16 pay“ 


20 "0 
— — — — * 

2740 1096 

— | | 20 
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£56 16 O 


2 n 
a as in ſome * the number of ſhillings paid in 
the pound, as in the above inſtance, is an exact fraction of 
a pound, (8s, being & of a pound,) each perſon's ſhare 
may be known, by multiplying his debt by the numerator, 
and dividing by the denominator ; thus: 
79 | ted ant at” | 
24 4 6 
# r 


10)96 18 © 
19. — 
. n 13 o 


XI. Of the bankrupt's allance. 

The bankrupt's allowance is as follows, viz. 6 be pays 
105. in the pound, 5 per cent. not-exceeding £ 200 ; when 
he pays 125. 68. in the pound, 74 per cent. not to exceed 
{250 ; when he pays 153. in the pound, 10 per cent. not 
to exceed / 300; if under 10s. in the pound, ſuch allow- 
ance as the esp ſhall direct, not ae 3 per 
cent. 

Note. The tage 1s upon the ſum which ſhall re- 
main after the allowance 1s deducted. 

A bankrupt cannot call on his aſſignees for his allowance, 
under the 5 Geo. II. c. 20, ſect. 7, if his certificate be not 
allowed before payment of the-dividends. 6 7. 228 548. 

XII. Of the bantrupt's certificate. 

G 4 Certificates 


. 


Certificates, ar are obtained by the ſignature of 4 parts in 5, 
in number and value, of creditors why have proved ta 
above the amount of C 20, thus cofriputed, 

Number ; ſuppoſe 150 creditors, 


4 


S) 15000 
"30 


CEL 
— 


120 is 4 parts ing in | pomber, 


> 


— 


"Fake; debe Boos {20, £ 27245. 
= The 527245(5449 7 
5449 


* * 


21796 is 4 parts in 5 in value. 


——— — 


The certificate being nnd, the bankrupt is free and 
diſcharged for ever from all debts owing by him at the 
time he became bankrupt, even. though judgement ſhall 
have been obtained againſt him, aud he lies in priſon upon 
execution for ſuch debts. 3 P. Vns, 23: 1 Ath, 67, 138: 
2 Str. 1157. f 

But perſons, cleared by a bankruptcy, compoſition, or 
inſolvent act, becoming bankrupt again, are only indemni- 
fied as to their perſons; but their future property is liable 
to their creditors, - unleſs they pay under the ſecond bank- 
ruptcy full 155. in the pound. 5 I. Rep. 287. | 
And a certificate is no indemnity, if any creditor pro- 
duces a fictitious debt, and the bankrupt does not diſcover 
it. 1 T. Rep. C. P. 647. Or if he has given with any of 
his children above {100 for a marriage-portion, unleſs he 
then had ſufficient to pay all his debts. Or if he has loſt at 
any one time 5, or in the whole £100, within 12 months 
before he became a' bankrupt, by any manner of gaming or 
wagering whatſoever; or, within the time, has loſt C ioo 

by ſtack- jobbing. 5 Geo. II. c. 30, ſect. 12. 
; | Every 
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| Every ſecurity given to the uſe of any creditor to induce. 
kim to ſign a certificate is void. id.: Doug. 673. 

If ſome of the bankrupt's creditors are induced by money 
to ſign the certificate, though the bankrupt does not know 
of it, even when he makes the neceſſary affidavit, yet, if 
he does before actual ene che certificate is void, 
x Doug. 228. | 

But if 3 money be given without the ROE 8 privi. 
ty, to deprive him of the benefit of his certificate, and 
ſufficient in number and value have ſigned, exclufive of 
thoſe others, the certificate ſhall be valid. 1 Cooke's B. L. 


50 I, ; 9 
If a creditor has taken 28 45 it may be recovered _— 
I Doug. 472 - --* ;x2tQayy 


An agreement to pay money to the aſſignees on certifi- 
cate being allowed, though for the benefit of all the eredi- 
tors, is void. 1 Doug. 695. 

Until the bankrupt's certificate is allowed, it is nothing; 
Mat it has no relation back: to the time of its being _ 
2 Black. 811. 71: bv 

And therefore an execution —_ the goods of a bank- 
rupt, taken out after his certificate is ſigned by-the credi- 
tors, and before it is allowed. oy 'the Chancellor, is vatid. 
1 T. Rep. 367. | 
If a ſurety for the payment of a ſum certain take an 

abſolute bond from the principal, payable the day hefore 
the original bond will become due, and the principal be- 
come a bankrupt before the day of payment, the ſurety 
may prove his debt under the commiſſion, and the bank- 
rupt's certificate will be a bar to an aQtion on the counter- 
bond. 2 T. Rep. 640. 

A certificate diſcharges a ink from debts accruing 
before the act of bankruptcy, though judgement be not ob- 
tained till after the certificate allowed. Gowp. 25. 

| Every 
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Every fair and-band-fige creditor, who cannot come in 
and prove his debt under the commiſſion, has a right of 
action againſt the bankrupt for ſuch debt as was not due at 
the time of the act of bankruptcy committed. 3 11 
269, 270, 2322. 

The bankrupt's remaining liable, and the. creditos 10 
being able to prove his debt under the ff are con- 
vertible terms. 1 7. Rep. 56. | 

Where 2, bankrupt has taken a leaſe,' and entered into 
em to pay the rent, do the repairs, &c. though the 
leaſe is taken from him, and blended with the general maſs 
of his property, and divided among his creditors, yet his 
certificate will not deliver him from his liability to perform 
the covenants contained in the leaſe. Idem: T. Rep. G F. 
433. 

Where an annuity is ſeoured by a deed of covenants the 
growing payments are contingent, and therefore an action 
may be brought, notwithſtanding the bankruptcy and certi- 
ficate of the covenantor. 1 T. Rep. 86. In 

XIII. Of ſecreting bantrupt's property. 

By Stat. 5 Geo. II. c. 30, every perſon, who ſhall ' ac- 
cept any truſt, or conceal any eſtate of the bankrupt, and 
ſhall not, in 42 days after iſſuing the commiſſion, and no- 
tice thereof in the Gazette, diſcover the ſame in writing to 
one or more commiſſioners or aſſignees, and ſubmit to be 

examined, ſhall forfeit to the creditors £100, and double 
the value of the an concealed, by aGion of debt with 
full coſts, 

If a — on the eve of his bankruptcy, frandulent- 
Jy. deliver goods to one of his creditors, the aſſignees may 
diſafirm the contract, and recovey the value of the goods 
in an action of trover; but, if they bring an action of 
aſſump/it, they affirm the contract, and then the We 
may ſet off his debt. 4 J. Rep. 211. 

XIV. Of property of which the bankrupt is reputed ou owner. 

Property, 


a1 

Property, of Which the bankrupt is reputed owner, is 
veſted in the aſſignees by the commiſſioners aſſignment. 
But, when a bankrupt is in poſſeſſion of the goods of ano- 
cher, hond fide with the conſent of the owner, at the time 
of the bankruptcy, for a ſpecific purpoſe, beyond which he 
has not the right of diſpoſition or alteration, that is not 
ſuch a poſſeſſion as entitles the aſſignees to recover the 
value of them under the Stat. 21 Jac. L c. 19, ſect. 11: 
7 7, Rep. 228. And this is to prevent perſons; in trade ob- 
taining credit by the poſſeſſion and apparent ownerſhip of 
goods not their own, and thereby Ng their unn 
Bid. 10 

II therfurniture: of a Fe of- a trader. — taken in execu- 

tion by a-creditor, and, without ever being removed, be let 
by him to the occupier at a yearly, rent, and he becomes 
bankrupt While in poſſeſſion of it, the aſſignees may ſeize 
it under the Stat. 21 Jac. I. c. 19, ſect. 11: 1 Pal. and Boſ. 
de ned ech Sich t u 
XV. Of dealings with bankrupt perſons. 

It is no defence to an action for a debt due that the plain- 
tiff has committed an act of bankruptcy, of which the 
defendant had notice, no commiſſion having iſſued nor pro- 
ceedings had for that purpoſe; for, though voluntary pay- 
ments under ſuch circumſtahces are not expected, yet pay- 
ments enforced by coercion and judgement of law are valid 
againſt aſſignees, in caſe a commiſſion is afterwards taken 
out. But there muſt be no colluſion. Mai. on Part. 319. 
The Stat. 1 Jac: I. c. 19, and 19 Geo. II. c. 32, com- 
pounded, provide, that, if a perſon, who does not know of 
an act of bankruptcy, pays money for any commodity, it 
ſhall be held a good payment, and he ſhall not be liable to 
pay it over again to the aſſignees. | 

Money, owing out of England to a bankrupt payable to 
his order, may be attached by the law of the place, after 
the bankruptcy, for a debt due before it. 2 Doug. 170. 

| A 
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A creditor may, on che event of his debtor becoming 
bankrupt, retain money come to his hands, where mutual 
credit has been given; though his debt is not payable till a 
future day, and ſuch reta iner be contrary to · the agreement 
between them. 7 T. Rep. 378. 

If a perſon become a bankrupt, being under acceptances 
to a large amount, in favour of another, and that perſon, 
in whoſe fayour the bills have been accepted, (not knowing 
of the bankruptcy, ſend a parcel of goods for the ſpecific 
purpoſe of enabling tlie bankrupt to diſcharge the accep- 
tances, which parcel is taken by the aſſignees: the perſon 
who ſent ſuch goods, having paid the bankrupt's accept- 
ances, may recover back the goods ſo ſent aſter the bank- 
ruptey ; on the ground, that they were ſent for the particu- 
lar purpoſe of paying thoſe acceptances; and that, as that 
purpoſe was not anſwered, the property ini the e 1 

remained in him. 5. T. Rep. 217. 

A perſon, who has arreſted another t the laben 
cy, may detain him in priſon up to the moment of his ob- 
taining his certificate. 1 Cooke's B. L. 332. 

A banker is not juſtified in paying the drafts of a bd 
who has placed money in his hands, aſter he has notice of 
an act of bankruptcy committed by him. 2 T. Rep. 113. 

A. lent his acceptances to the defendant before his bank- 
ruptcy, but they were not paid until afterwards. A. may. 
maintain an action againſt the defendant for money paid to 
his uſe, notwithſtanding his bankruptcy and certificate, and 
notwithſtanding the defendant, before his bankruptcy, gave 
his receipt to A. 'acknowledging ſo much money as the ac. 

ceptances be 7 to. 7 7. 2 364. 17 


BARGAINS. — See bunte ; os 
BARON AVD F EME. — See gon and FF; ife. 
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BATTERY. — ole ifs.) e eee 3.5 


A battery differs from an aſſault i in this, that an aſſaule 
conſiſts of an offer or attempt to commit violence; as to 
firike at a man with or without a weapon: [See article . 
ASSAULT :] whereas a battery is the actual firiking a man; 
that is, in a battery, the perſon muſt be actually touched. — 
Any injury whatſoever, be it never ſo ſmall, being actually 
done to the perſon of a man, in an angry, or a revengeful, 
or rude, or inſolent manner, as by ſpitting in his face, or 
any way touching him in anger, or violently joſtling him, 
are batteries in the eye of the law. 1 Hawk, P. C. 263-4. 
But in aſſaults, where the damages given are under 40s. 
the defendant is liable to no more coſts than damages. Stat. 
21 Jac. I. c. 16, fect. 22, 23. 


BILLS OF EXCHANGE. 


Bills of exchange and promiſſory notes, being among 
merchants and traders in continual circulation to an im- 
menſe amount, it is of importance for all men in buſineſs 
to be made acquainted with the outlines of the law on 
thoſe ſubjects. | 

I. As to their being damped, | 
II. Of the nature, kinds, and Grams: of bills. 
IIT. Of their efſential qualities. 
TV. Of the acceptance. 
V. Of indorſements. k 
VI. Of preſentment of bills, 
VII. Of notice, and herein of proteſts. 
VIII. Of bills loſt, ſtolen, or forged. 
IX. Of the conſideration and of bills over due. 
X. How far bills and notes are payment. 

I. As to their being flamped. — Any holder of any bill, 
note, draft, or order, made after July 20, 1797, ſtamped. 
with 
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with a ſtamp of a different denomination than required, if 
of equal or ſuperior value to the ſtamp required, may pro- 
duce it to the head officer, or fuch officers as the commiſ- 
ſioners ſhall appoint ; and the ſame may, on payment of 
the duty and penalty after-mentioned, be ſtatnped with the 
proper ſtamp. If it ſhall be produced before the ſame is 
payable, the penalty is 40s. ; but, if the ſame ſhall be pays 
able before the production thereof, ( 10. 37 en III. 

C. 136. 

By 31 Geo. III. c. 25, tor every piece of paper, &c. on 
which any bill of exchange, draft, or order for the pay- 
ment of money, en demand, ſhall be written, where the 
ſum amounts to 405. and does not exceed (5 55. there 
muſt be a-ſtamp-duty of 3d.; and, by 37 Geo. IH. c. 90, 
an additional penny: total, 4d. 


Above £5 5, and not exceeding £30, 6d. and 2d. rota, 3. 
Above / zo, and not exceeding. £50, 94d. and 3d. total, 15. od. 
Above 50, and not exceeding F 100, 1. od. and 44. total, 11. 44. 
Above Loo, and not exceeding £200, 18. 6d. and 6d. fetal, 25. od. 


For very ſuch bill, &c. payable otherwiſe than to the 
brarer on demand, 


Ales to * and not eh LT zo, G64. and 2d. total, 87. 
Above £30, and not exceeding £ 50, 94d. and 3d. total, rs. od. 
Above Fo, and not exceeding L100, 15. od. and 44. . total, 15. 44. 

Above £100, and not exceeding C 200, L:. 6d. and 6d. eral, 24. od. 


And for every ſuch bill, sec. payable an demand, or 


otherwiſe, | 
Exceeding £200, 25. and 8d. total, 23. 84. 


The duty is payable by che maker or ſigner. 


F cons bills, drawn in ſets, where the ſum does 


Not exceed / 100, bd and 24. total, $4. 


Above £100, not exceeding £200, gd. and 3d. total, Is. 
Above £200, 1:. and 4d. total, 15. 4d. 


And every bill of each ſet is chargeable with the duty. 


Exemptions, 
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Exemptions. — Drafts on bankers, payable: to bearer on 
demand, bearing date on or before the day on whieh they 
are iſſued, and at the place from which they ſhall be drawn 
and iſſued, if the banker reſides and tranſacts buſineſs as 
ſuch, within ten miles. of the place where Gs drawn. | 
or iſſued. 

The new duties commenced July 5, 1797. ' 

Penalty. — ' Perſons writing or ſigning, or cauſing to be 
written or ſigned, any bill, &c. or accepting or paying, or 
cauſing to be accepted or paid, any fuch, without bei 
firſt ſtamped with the proper ſtamp, or upon which there 
ſhall not be ſome ſtamp GY the fame, all forfeit 
twenty pounds. 

The gth Stat. of 31 Geo. III. c. 25, declares, that no 
bill, &c: ſhall be available in law. or equity, unleſs ſtamped 
with the lawful ſtamp ; and that it ſhall not be lawful for 
the commiſſioners to ſtamp. any paper, &c. after any bill, 
&c, ſhall be written thereon, under any pretence whatſoever, 
As to bills and notes not Lay vey ſee er 1 the 
article Sr AM Frs. 

II. Of their nature, Lins, PREY G. — The inſtru⸗ 
ment, now under conſideration, is of ſo great antiquity, 
and of ' ſuch ſupereminent uſe among merchants, that it has 
long been an object of the peculiar conſideration and care 
of the law. It is ſaid to be like an open letter of requeſt, 
whereby one man, denominated the drawer, calls upon a 
ſecond, named the drawee, to pay a certain ſum of money, 
at a given time, to a third perſon, called the payee ; and, 
by this means, not only the internal commerce of a coun- 
try is conducted without the neceſſity of conveying great 
quantities of caſh from one place to another, but men, in 
the moſt diſtant parts of the world, may have money tranſ- 
mitted to them from any trading country. The drawee, 
after acceptance of the bill, aſſumes the new name of ac- 
ceptor, If a fourth ,perſon be appointed to receive it, he 

* who 


t 
who; appoints is called the indor/er, as he who is appointed 
is termed the indorſee ; and he, who, for the time being, has 

the poſſeſſion of it, is called the payee, or holder. 
Bills of exchange are diſtinguiſhed by the appellations of 
foreign and inland bills; the firſt being thoſe vrhich paſs 
from one country to another, and the latter ſuch as paſs be- 
tween parties reſiding in the ſame country 
Foreign and inland bills are nearly on che ſame ſooting; 
and the following are che common forms uſed: | 


£100: * 21 - Lyndon, Jan. $1 1794- 
One 8 after date, pleaſe to pay John Noakes, 
or order, (or to me, or my order,) the ſum of one hundred 
pounds, and place the as the account of 
To Mr. William Pauell, © | TroMAs STILES 
Fleet ſtreet, en 1 3 eee ee 


London, Jan, 3, | on gk | —_— for 74 50 feerling. | 
Alt ſight, (or, at ſhe of this my only bill of ex- 
change,) pay to Mr. William Brown, or order, fifty 
pounds ſterling, value received of him, and place the ſame 
to account, as per advice, (or without advice,) from 
To Mr. Edward Daie, We. Jon Joxxs. 


8175 , N 


London, Jan. 3 1797. ? Exchange for 10, oooliv. Tournois, 
| At-fifteen days after date, (or at one, two, &c. 
uſances,) pay this my firſt bill of exchange (ſecond and 
third of the ſame tenor and date not paid) to Meſſrs Johnſon 
and Co. or order, ten thouſand livres Tournois, value 
received of them, and place the ſame to account, as per 
advice, from 
To Mr. Iſaac W ArrxkED Diranetin CLARK, 
Banker, in Paris. Os 
| Grand 


—_ 7 X* nn 
Grand Caicos, June 18, 199. Exchange for {30 feerling. / 
| At ſixty days fight of this my firſt bill of ex- 
change, (ſecond, third, and fourth, of the ſame tenor and 
date not paid,) pay to T. A. or order, thirty pounds, for 


value received, and place it to my acqunt, with or without 
farther advice from, Sir, 


To Mr. IJ. Stone, Your obedietit humble bunt, 
Merchant, n. * A. G. FREELAND: 


The aber bills of the a ſet are varied acconlingly, 
as firſt, third, and fourth, not paid, &c. oh 
Note. — Bills of exchange and promiſſory notes, unleſs 
the contrary be ſhewn by. the defendant, are preſumed to 
have been made on a good conſideration. The words 
value received are not material. Lutw: 839: lite v. 
Ledwick, K. B. Hill. 25 Geo: III. 

Sometimes exchange is made in the name, and for the | 
zccount; of a third perſon, by virtue of full power and au- 
thority given by him, and this is uſually termed procuration; 
and ſuch bills may be drawn, ſubſcribed, indorſed, accept- 
ed, and negotiated, not in the name, or for the account, of 
the manager or tranſactor of any or all of theſe branches 
of remittances, but in the name, and for the account, of the 
perſon who authorized him. Lex Merc. | 

The bills above-tnentloned are conſidered merely as * 
ties for money; but chere is a ſpecies of each, which is 
conſidered as money itſe ; theſe are Banknotes, banker's caſli- 
nates, and drafts on bankers, payable on demand. 
Banl-notes are conſidered to be money, as much as gui- 
heas themſelves. 3 T. Rep. 554. Banker's caſſi- notes and 
drafts an bankers are ſo fat conſidered as money among 
merchants, that they receive them in payment as ready _ 
caſh; and, if the party receiving them do not, in reaſon- 


able time, demand the women. he muſt be at the loſs, in 
"O06 +: caſe 
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caſe of the banker's failure. What is to be conſidered as \ 
preciſely reaſonable time is neceſſarily undetermined, and 
is now a queſtion. of /aw, to. be determined by the court. 
But the beſt general rule is, to preſent them the day they 
are received, if, from the diſtance and ſituation of the par- 
ties, that may be conveniently done. 1 Black. Rep. 1. And 
it has been lately ſaid, from the bench, that, if a poſſeſſor 
of a draft on a banker does not keep it longer than twenty- 
four hours, after he receives it, before he tenders it for pay- 
ment, and within that time the banker ſtops payment, the 
drawer is obliged to pay the money. Metcalfe v. Hall, Sit- 
tings after Eaſter Term, at Guildhall, 1792. Beawes, 482. 
A banker's draft is only taken conditionally, i paid, and 
not otherwiſe, unleſs there is an expreſs agreement to take 
it as caſh. 2 Salk. 442: 2 L. Raym. 928. | 

It isgfaid, a banker's draft, payable to bearer, and in- 
dorſed, is a bill of exchange againſt an indorſer, and that 
he is equally liable. 1 L. Raym. 743. 

III. Of the effential qualities of bills and notes. — 1. They 
- mult be for the payment of money only, and not for the pay- 
ment of money, and doing ſome other act. 2 Str. 1271. 

2. They muſt carry with them a per/onal and certain cre- 
dit, given to the drawer or maker, not confined to credit 
on any particular fund. 3 iſ. 213. With reſpect to a 
note, however, if the drawer. promiſe to pay out of a par- 
ticular fund, then within his power, the note will be good, 
under the ſtatute. 5 T. Rep. 482. | 

3. They muſt be abſolutely pays ble at all events, and 
not depend on any particular circumſtances, which may or 

6 may not happen. 3 Wi 213: 1 Burr. 325: 5 T. Rep. 482. 
8 But, note, there are caſes where, although a bill or note is 
3 not a negotiable inſtrument, and therefore cannot be pro- 
| ceeded upon as ſuch, yet may be made the ground of an 


action, upon a ſpecial agreement. 5 T. Rep. 482. 


For, 
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For, where inſtruments are denied the privilege of bills 
and notes, if the fund, from which they are directed to be 
paid, can be proved to have been productive, or the contin- 
gency upon which they depend has happened, they may be 

uſed as evidence of a contract. 2 Black. Rep. 1072. At 
IV. Of the acceptance. — An acceptance is an engage- 
ment, by the drawee, to pay the money contained in the 
bill, according to the tenor of the acceptance. 

It may be either written or verbal, and that either by 

word or letter, as well : as by gy on the bill ſelf. I 0 
117 (613). 
An acceptance, made before the bill is iſſued, is STR 
Kn to accept than an acceptance; but ſuch an agree- 
ment is equally binding as an pg e 11 3 Burr. 
' 1663: 1Mt. 715 (611): Dong. 284. 

If, after the bill is iſſued, the drawer cannot be found, or 
refuſes to accept, or if his credit be ſuſpected, or he can- 
not, by reaſon of ſome diſability, render himſelf reſponſible, 
then the acceptance by another, in order to prevent the re- 
turn of the bill, or- to procure the negotiation of it, or to 
fave the reputation of, and prevent an action againſt, 
the "drawer, or ſome of the other patties, is not unuſual, 
and is termed an acceptance for the honour of the Lark hh on 
whoſe behalf it is done. 

An acceptance is, generally, according to the tenor of 
the bill; but it may be for a leſs ſum, or an enlarged ſum, 
or, an enlarged time. 1 Str. 214: or at another place than 
thar mentioned. 2 Str. 1195 : or it may be conditional; as, 
to pay when certain goods, conſigned to the drawer, and 
for which the bill is drawn, fhall be ſold. Id. r152. 

A very ſmall matter will amount to an acceptance, and 
any words will be ſufficient for the purpoſe ; as, Call for 
it to-morroy, and it ſhall be accepted,” &c. : but ſee Cowp. 
572, 4: 1 4th. 715 (610: 3 N. Abr. 610. 5 
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A ſervant; who uſually conducts, for his maſter, nnn 
of this kind, may accept. 3 N. Abr. 611. | 
If the acceptor die before payment, there muſt be a de- 
mand made on the executor or adminiſtrator, - when it be- 
comes due; and, on non- payment, a proteſt is to be made, 
although the money, becomes due before there can be ad- 
miniſtration, &c. | 
If a bill is not accepted, on an an — Fog on 18 
bill will lie immediately againſt the drawer, Ae the 
time of payment is not come. 1 Doug. "EIB 
V. Of tlie indorſement and transfer. — Bills and, _ 
payable. to order, are transferred by indorſement ; and. in- 
dorſements are either in full or, in blank, A full indorſe- 
ment is that by which the indorſer orders the money to be 
paid to ſome particular perſon by name: a blank indorſe- 
ment conſiſts only of the name of the indorſer. Blank in- 
dorſements are moſt frequent, indeed almoſt univerſal, in 
| buſineſs; for, by this means, the bill or note is afterwards 


' transferable by delivery only, HOY holder is an indor- 
| ſee. Doug. 617. 


The transfer of a bill or note may be made e even nafite ite - | 


day of payment; and, in the caſe of bills, where the dra wer 
reſides at a diſtance, is frequently made before acceptance. 
. Doug. 611 (633). See PAIX. Jude on hf ESA 
On a transfer by delivery, it is ſaid, that, the perſon ma- 
King it (i. e. the delivery) ceaſes to be a, party to, or ſecu- 
rity for, the payment of a bill or note. L. Raym. 442: 12 
Mod. 241: 1 Salk. 128. Vet it ſecms there can be little 
doubt that he is liable in an action for money. had and re- 
ceived, 2 7. Rep. 757: 4 T. Rep. 177. 

Where the transfer may be by delivery only, that AN 
may be made by any perſon, who, by any means, whether 
by accident or theft, has obtained the poſſeſſion. See 

Pl. VIII. ſub. And any holder may re&vyer againſt the 
e, acceptor, or n in blank, if ſuch holder gave 


a Va. 


t 
2 valuable conſideration, without knowledge of the acci- 
dent. 1 Black. Rep. 485. The ſame principle applies to a 
bill negotiated with a blank indorſement. Dong. 611 (613). 
A holder, coming fairly by a bill or note, is not liable ta be 
affected with the tranſaction between the original parties: 
but, on this head, ſee the article Gau fN, and Pl. IX. ub. 

If the holder of a bill or note die, his executors or admi- 
niſtrators may indorſe it; but, on their indorſement; they 
are liable perſonally. 1 T. Rep. 487: 10 Med. 315. 

It has been adjudged, that a bill of exchange cannot be 
indorſed for part, ſo as to IE the _ to ſeveral pn 
3 N. Abr. 610. 

If a bill or note be made payable to ſeveral perſons, who 
are not in co-partnerſhip, the indorſement muſt be by all of 
them. Doug. 630 (653). n. 

VI. Of preſentment of bills, Sc. — If a perſon takes a 
araft upon another, for payment of a debt, and holds it an 
unreaſonable time before he demands the money, and the 
drawee becomes inſolvent, he cannot afterwards recover 
againſt the dra wer- 2-H/ilſ. 353. | 
Bills and notes, payable after date, muſt be dae on 

the laſt of the three days of grace, within ſeaſonable hours. 

If a bill or note be made payable at a hanter's, demand 
at the banker's is ſufficient : and if it falls into the hands of 
the banker, where made payable, it is a ſufficient demand 
for him to turn to his books, and ſee the maker's or ac- 
ceptor's account with him; and a ſufficient refuſal, to find 
that he had no effects in his hands. 2 H. Black. gog. 

It ſeems to be the opinion of my Lord Kenyon, that there 
is no rule of law, to fix the time when bills payable abroad, 
at ſo many days after % ut, ſhould be ſent to the place of 
their deſtination : but it ſhould be done in reaſonable time, 
according to the circumſtances of the caſe; and the jury is 
to determine what is reaſonable time for that purpoſe. And, 
as to notice to be ſent home of the bill being diſhonoured, 
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he ſaid, it would be too ſtrict a rule to lay it down, that 
a party in India ſhould be bound to ſend notice to England, 
by the chance conveyance of a foreign ſhip, and that it was 
ſifficient that notice be fent*by-the firſt regular ſhips which 
ſail to England. 2 H. Blact. %. 

In tis caſe, Mr. Juſtice Bullen obſerved, that the ouly 
rule he knew of, which can be applied to all, caſes of bills 
of exchange, is, that due diligence muſt be uſed. Due 
diligenice is the only thing to be looked at, whether the bill 
be # foreign or an inland one, and whether it be pa yable 
at Hit, or at ſ% many days after, or in any other manner. 
But he thought, that a rule might thus far be laid down as 
to lac hies, * with regard to bills payable at fight, or a cer- 
tain time after ſight, namely, that they ought to be put in 
circulation. If they are circulated, the parties are known 
to the world, and their credit is looked to; and if à bill, 
drawn at'tliree days ſight, were kept out, in that way, for 
a year, it could not be ſaid there would be laches. But 
if, inſtead of putting it in circulation, the holder were to 
lock it up for any _— of Hong * was guilty of man 

/ ' | | 

A bill of e n y days after . firht, be Vang 
due ſixty days after acceptance, or after proteſt for non- 
acceptance. 6 T. Rep. 200. And of the fixty days, it ſeems 
that the day next after the ſight is reckoned the firſt, and 
not the day whereon it was preſented. Marius. 
It is faid, that a bill dated the goth of January, payable 
a month after date, is payable on the 28th or -29th of Fe- 
bruary, being the laſt day of the month: and ſq. in bills 
payable a month after ſight, if preſented on the goth 
of January, are payable on the laſt day of February, 

though February hath not ſo many days in it, ne 1 
courſe, t had * the N it of n. 1 

” data de 
In 
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Isa bills of exchange, &c.. a month is underſtood t to mean 
an njonthy e e hat 

VII. O/ proteſt and notice. a banker in 3 
gies up a bill of exchange to the acceptor, upon receiving 
a check upon another banker for che amount, and it en 
out that the check is diſhonoured, the party is not liable as 
for negligence. 6 7. Rep; . 

1. A 10 fortigm bills, = If acceptance be refuſed, they 
muſt be proteſted whatever the ſura be, and whether payable 
after date or ſight. The bill ſhould; in this caſe, be kept, 
but the proteſt ſent away to the drawer,-.or, if indotſed, to 
the laſt indorſer, by the very next poſt after acceptance re- 
fuſed; Bull. N. P. 271: 2 T. Rep. 713. | 

Whether the bill be accepted. or not, it ſhould be * 
ſented/ for payment at any time the laſt day of $7409) 
within reaſonable hours. 

If payment be refuſed, a notary a 1 amd 
proteſt it on th Iſt day of grace; e ee | 
muſt be ſent away. 

As this A foreign bill muſt be made on * laſt 
day of grace, and immediate notice ſent to the parties 
concerned, it ſeems eſtabliſhed as a rule, that ſuch. a bill 
is payable on demand made at any time that day within rea- 
ſonable hours, and the acceptor has not the wenn 
pay the bill. 4 T. Rep. 170. | 

Though, in order to entitle himſelf to call on any af the” 
preceding parties, in default of payment by the acceptor of 
a bill or maker of a note, it be neceſſary; that the holder 
ſhould give due notice of ſuch default to the party to whom 
he. means to reſort, yet notice to that party alone is ſufficient. 
As againſt him it is not neceſſary that any attempt ſhould 
be made to recover the money of any of the collateral, un- 
dertakers, or, in caſe of ſuch attempt being made, to give 
notice of its being without effect, &c. See ante Of preſeni- 
ment of bills, | 
H 4 | | Ie 
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lt is not determined that it is neceſſary to preſent bills for 
acceptance; but, if they are preſented, and it be refuſed, 
the ſteps above pointed out muſt be purſued. 5 Burr. 2670. 
A proteſt is only material on foreign bills, and ſhould be 
within the regular hours of buſineſs ;- and by the next poſt 
tranſmitted to the correſpondent, or the drawer will be 
en 2 7. Rep. 7146.22 444 eV BUT DUO ines 
If a foreign bill be returned diſhonoured, the dra wer is 
liable for the whole amount of the're-exchange, 2 #4 
: Black. 378. | | 3-211 10 YU THOU =o} 
2. As to inland bills, — 1. aoceptance be refuſed, they 
ſhould be noted, if payable after date, and if for Ca or 
upwards; but not if payable after fight; or if value be not 
expreſſed to be received, although for (ac or upwards ; and 
give notice to the drawer, or, if indorſed, to the laſt in 
dorſer. Whether it be accepted or not, preſent it for pay- 
ment at any time of the laſt day of grace within reaſonable 
hours. If payment be refuſed, and it be payable after date, 
and for £20 or upwards, and value be expreſſed to be 
received, it ſhould be proteſted after the expiration of 'the 
laſt day of grace, and ſent away by the next poſt. W 
The want of proteſt on inland bills does not deſtroy the 
remedy which the party had before againſt the drawer for 
the principal money, 3 N. Abr. 612, and is only neceflary- 
to entitle the party to intereſt and coſ ts. 
If, on account of the halder's delay, any loſs accrue by 
the failure of any of the preceding parties, he muſt bear 
the loſs. 1 7; Rep. 712. And notice of the bill being diſho- 
noured muſt be given to all parties meant to be charged, in- 
dorſers as well as drawer. The notice is ſufficient whether 
verbal or in writing. If the parties reſide at a diſtance 
from the holder, proof of. putting the letter containing ſuch 
notice in the General Poſt, properly directed, is held ſuffi- 
cient evidence of the notice. 2 H. Black. 50g: -1 T7, . 
Rep. 170, | 4 24 
Ix 


K 
It is not ſufficient for the holder merely to give notice of - 
the drawer's refuſal or inſolvency, but it muſt be added, 
that he means to hold the party to whom natice is given to 
his reſpomſibility, and will look to him for payment. 1 7: 
Rep. 170: a2 Bact. Rep. 740 2 T. Kap. 713 | 

The neceſſity of giving notice of 'non-acceptance or: non» 

payment is done away, by ſhewing that the drawer held no 
offocts in the hands of the dra wee at the time. 2 L. Rep. 
713 5-2 H. Black. 336. Goon % 1101 SICK 

The infolvency of the drawer does not take. away the 
neceflity- of | note, ere value _ been given. 2 H. 
Blact. 336. tt DNF hl tali Alt v1.1 ic Due 

But, where it is knoven that the. e ie is only an 
zndorſeri.to guarantee the debt of the party, who is prima 
facie liable to pay, the indorſee cannot maintain an action 
againſt ſuch indorſer, without having uſed due diligence in 
preſenting the note as ſoon as it became due for payment, 
and in enn notice of che mene ws | 
Black. bog... | + 

The rule . to be, that notice muſt be given to whe 
dra wer or indorſer by the firſt poſt, that is, the poſt of that 
day, if che time will permit after the diſhonour of the bill. 
1 7, Nep. 168: Doug. 497. It might, perhaps, be more 
convenient to extend the rule till the poſt goes out on the 
next day, as that would cut off all queſtions and litigation, 
upon the poſſibility of giving notice on the ſame 17 8 
Cr. Black. Com. 40, note. 

And this diſtinction is ſaid to be arne 5 is 45 
drawee abſolutely. reſiſes to pay the bill, notice ſhould be 
ſent away by the poſt of- that evening; but if be only tem- 
poriaes, then, as he bas the whole day to pay it, it will be 
ſufficient if notice n (og! by the paſt % the ſucceeding 
day. K ond 1 90¹⁴⁹ 119030 J ' 
ago 4 to promiſſory notes. — They ks abelian for 


ewes. on the laſt of the three days of grace. 4 T. Rep. 
| | 148. 
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248. But no proteſt is neceſſary on non- payment. It is, 
however, neceſſary that, in default of payment, the holder 
ſhould give notice to the indorſer that he is not paid, and 
that he looks to Rim and not to the drawer for payment. 
And: this notice muſt be the ſame, nenn as in 
cafe of bills of exchange. 
VIII. O bills loft, Holen, or W _ If. ts older 

of a bill loſes it, he muſt cauſe i intimation to be made by a 
notary- public, before witneſſes, that the bill is loſt or miſ- 
laid, requiring that payment be not made of the ſame to 
any perſon without his privity. And, by Stat. ꝙ and 10 
W. III. c. 1), if any inland bill of exchange for £5 or 
upwards ſhall. be loſt, the drawer of the bill ſhall give ano- 
ther bill of the ſame tenor, e being given to indemni- 

fy bim. 

If a Bank- bill, A to Joln . be loſt, ad! it 4s 
found by a ſtranger, payment to him would-indemnify-the 
Bank; yet John Jones may have an action of trover 
againſt the finder, though not againſt the perſon to whom 
be transfers it for a valuable conſideratian, without notice, 
3 Salk. 71. 

But the bearer of a note which has been loſt, to entitls 
_ himſelf to recover upon it, muſt come by it honeſtly ; and, 
when he has ſo come by it, he ſhall never be ſubjected to 
loſe what he hath purchaſed in the courſe of trade, for con- 
ſideration and without notice. 1 Black. Rep: 485. 

A Bank-note of which the mail had been robbed, having 
been purchaſed, without knowledge of the robbery, for a 
valuable conſideration, it was held, that the purchaſer was 
entitled to it againſt all the world. 1 Burr. Manſ. 452 
Stealing or forging" bills or notes is felony. Stat. 2 Geo. 
II. c. 25: 9 Geo. IF. c:18: 31 Geo. II. c. 22, ſect. 78. 

IX. Of the conſideration. Of bills over due, and when 

their negotiability ceaſes. — One of the moſt common de- 


fects of bills of exchange and promiſſory notes ariſes either 
from 
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from the total want of conſideration, or from the illega- 
lity M the {PIER for Oy the bill or note was 
paid. 

In the caſe of negotiable Geka the opera * 
fiat the bond-frde holder of 'a note or bill has nothing to do 
with the tranſaction between the original parties; but this 
rule has its exceptions; aer. gaming, > pe Ne 
ſet up. 7 . Rep, 601. ' 2 

If che acceptor of a bill has refuſed payment of it, out 
it is taken up by the drawer, its negotiability ceaſes ; and 
the-drawer cannot afterwards maintain an action thereon as 
indorſee againſt the acceptor. ''1 H. Black. 88, When a 
bill is given, payable to Richard Ranger, or order, the 
purpoſe is, that it ſhall be paid to Richard Nanger, or 
order; and, when it comes back unpaid, and is taken up 
by the drawer, it ceaſes to be a bill. Id. 80, u. 

Whether the drawer of a bill, or indorſer of a note, re- 
ceiving the bill or note in the regular courſe of negotiation, 
before it has become due, can, in the character of indorſee, 
maintain an action on it againſt the acceptor or maker, 
ſeems undecided; but it is clear, that a drawer or indorſer 
cannot, as indorſee, recover againſt the acceptor, ere the 
indor/ement is after the refuſal of payment. Idem, in the notes. 

And, although it has not been determined tha: a bill or 
note is not negotiable after it hecomes due, yet, whenever 
it is done, it being out of the uſual courſe of trade, that 
circumſtance alone throws ſuch a ſuſpicion upon it, that — 1 
the indorſee muſt take it on the credit of the indorſer, from 
whom he received it, and muſt ſtand in the ſituation of the 

perſon to whom it was payable; 3 T. Rep. 80, 83; i. e. 
he muſt be ſubje& to the ſame equities as between the 
perſon of whom he received it and the paar ſued on ſuch 

bill. 7 7. Rep. 64, 423. 
X. How Jar bills and notes are 9 — If * or 
bl, given in i. of a debt, be Gihonoured, the party 
receiving 


I. * 


Nocte it may conſider it as pullity, and af according. 
ly. M. 35 Geo. III. 

But it has been always holden, that giving a bill of ex- 
change is payment in ſarisfaCtion, provided the bill be paid 
when due. 7 T. Rep. 713. 

If a ſeller of goods take bankers” notes for them, without 
agreeing to run the riſk of their being paid, and the notes 
| turn out to be worth | nothing, this will not be conſidered as 

8 7 T. Rep. 64. | bs 


BILL OF LADING. 


A bill of lading is a memorandum, ſigned hs maſters of 
ſhips, acknowledging the receipt of the merchants goods, 
of which there are uſually three parts ; one kept by the 
conſignor, one ſent to the econ/ignee, and one kept by the 

raptain. 5 e 

The firſt occaſion, on which the law relative to bills of 
lading came much under diſcuſſion, was in the caſe of 
Caltewelt and others v. Ball, reported very much at length 
and with great accuracy in 1 T. Rep. 205. That caſe was 
fully argued at the bar, and very much debated on the 
| bench. Amongſt other things, the court held, that a bill 
of lading is an acknowledgement under the hand of the 
captain that he has received ſuch goods, which he under- 
takes to deliver to the perſon named in the bill of lading. 
That it is aſſignable in its nature; and, by indorſement, 
the property is veſted in the aſſignee. That where ſeveral 
bills of lading, of the ſame date, but of different imports, 


have been ſigned, no reference is to be had to time, when they 


were firſt ſigned by the captain; but the perſon, who firſt 
gets one of them by a legal title from the owner or ſhipper, 
has a right to the conſignment. And, where ſuch bills of 
lading, though different upon the face of them, are con- 
ſtructirely che ſame, and the captain has aCted bond fide, 
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a &livery according to ſuch legal title will diſcharge him 


from all. 1 7, Rep. 205. The indorſement and delivery of 


a bill of lading to a creditor, primd facie, conveys the 
whole property in the goods from the time of its delivery ; 
but, if the intention of the parties appears to have been to 
bind the net proceeds only, in caſe of the arrival of the 
goods, an inſurance, made on account of the indorſer 1 
fuch indorſement, is good. 1 T. Rep. 745. 


The next cauſe of importance on this head was that of 


| Lickbarrow v. Maſon, when it was held, that the con“ 
ſignor has a right to ſtop the goods in tranſitu, in caſe of 
the inſolvency of the conſignee; but, if the conſignee 
aſſign the bills of lading to a third perſon for a valuable 
conſideration, the right of the conſignor as againft ſuck 
aſſignee is diveſted. 2 7. Rep. 63: 1 H. Black. 37 * * 7. 
Rep. 683. 1 

Ide right of the conſignor to ſtop the 1 in trauſitu 
can only reſt upon his original title, as owner, not diveſted, 
or upon a legal title to hold the poſſeſſion of the- goods, till 
che priee is paid, as A pledge for the price. 1 Ein. Rep. 241. 
It is not neceſſary, in order to- diveſt the conſignor's 
right to ſtop in tran/itu, that the goods ſhould have been 


taken in the hands of the conſignee himſelf. 3 7: Rep. 464. 


If a factor, in conſideration of goods being conſigned to 
him, accept bills drawn by the conſignor, and pay part of 
the freight, and become inſolvent before the bills are due, 


and before the goods get into his a&ual poſſeſſion, the con- 


ſignor may ſtop them in tranſitu. 3 J. Rep. 119, 783. 


An aſſignment of goods at ſea as a ſecurity for a debt, and 


a ſubſequent indorſement of a bill of lading, are good as 


| againſt the aſſignees of the aſügnor, who committed an act 


of bankruptcy between the aſſignment of the goods and the 
indorſement of the bill of lading. 2 7. Rep. 485. | 

| Where goods were conſigned to A. and, on his becoming 
$a up. his aſſignee went to the inn here they were 


arrived, 
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arrived, and put his mark on them, but did not take them 
away, becauſe they had been attached there by a creditor of 
the bankrupt, the conſignor could not afterwards ſtop them, 
becauſe they were not then in tranſitu. 3 7. Rep. 464. 

A conſignor's right of ſtopping goods in tranſitu is not 
taken away by the conſignees having ey _ for the 
goods. 7 T. Rep. 440. 

Bills of lading are transferrable and nd by ihe 
cuſtom of merchants. 5 T. Rep. 683. 

There is no diſtinction between a bill of lading, indorſed 
in blank (tlar is, with the indorſer's name only) and an in- 
dorſement to a particular perſon. 2 7. Rep. 63. 

The merchants and ſhip-owners, having failed in their 
attempt to get the reſponſibility, which ſome recent legal 
deciſions had thrown upon them, removed by an act of 
parliament, lately held a general meeting; at which it was 
reſolved, that the following alteration in a bill of lading 
ſhould be recommended to be generally adopted: viz. 
„The act of God, the king's enemies, fire, and all and 
s every other dangers and accidents of ſeas, rivers, and 
« navigation, of whatever nature and kind ſoever, ex- 
« cepted.” But, in reſpect to the Weſt-India trade, where 
a certain riſk of boats. is underſtood to attach to the ſhip, 
it was recommended to inſert in the bill of lading theſe 
words, Save riſk of boats, ſo far as they are liable there- 
to,“ immediately preceding the word “ excepted.” In 
the coaſting-trade, where no bills of lading are uſed, it 
Was recommended that the words of exception ſhould be 
introduced in the receipts given for the goods. 


BILLS OF SALE. 


It is a general rule that, in the transfer of goods and 
| Chattels, the possEss ox muſt accompany and follow the 
deed. 2 T. Rep. 587. A where the conveyance is 

 abjojute, 
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abſolute, poſſeſſion, muſt be delivered immediately ; (but, 


where the goods are ſold upon a condition to be performed 


by the vendee, a bill of ſale vill not be rendered void by the- 
vender's continuing poſſeſſion till the condition be performed. 


Thid. — But this obſervation does not apply, where the 


condition is to be performed by the dender; ; as if it be to 
pay a ſum of money on a certain day to redeem them. 
For want of attention to this diſtinction, very injurious 
errors have been committed. 

As an abſolute conveyance of perſonalty without ole. 
Gon is in point of law fraudulent,. and not merely evidence 
of fraud, (2 J. Rep. 587,) it follows, that goods conveyed 

cannot be ſecured againſt creditors, while they continue- in 
the poſſeſſion of the vender, apparently as his own ; even 
though that poJeſhon has been but for part of a day, if 
during that time any acts of ownerſhip have been exerciſed 
by the vender. 1 Efpin. Rep. 205. 5 

The Stat. 13 Eliz. c. 5, which relates to ) frauds againſt 
creditors, directs, That no act whatever, done to defraud _ 
« a creditor or creditors, ſhall be of any effect againſt ſuch 
« creditor or creditots;” and, therefore, if the tranſaction 
be not bond fide, the circumſtance. of its being done for a 
valuable conſideration will not alone take it out of the ſtatute, 
There have been many caſes where perſons have given a 
fair and full price for goods, and where the poſſeſſion wis 
actually changed; yet, being done for the purpoſe of de- 
feating creditors, the tranſaction has been held fraudulent, 
and therefore void. Cowp. 434- 

And it is to be noted, that the mere poſſeſſion of 8 
is not ſufficient, in all caſes, to ſubje& them to an execu- 
tion iſſued againſt the perſon ſo poſſeſſing them; as if it be 
ſatisfactorily proved that they are really and bond fide the 
property of a third perſon, as a truſtee for the life of the 
perſon poſſeſſing them; or if they are under a marriage» 
ſettlement transferred to truſtees for the uſe of the huſband 
. , Y for 
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for life, remainder to the uſe of the wife for life, &c. 2 
Eſp. Rep. 574: Cowp. 432. 

If A. give a bill of fale to B. a cteditor, in truſt to ſell; 
this being coupled with an intereſt, and not being a mere 
authority, would, it ſhould ſeem, "__ the 1 of A. 
And. 1: Dien 190. 

ZBills of ſale are ſometimes uſed when a perſon, ang 

a ſum of money, depoſits goods in the lender's hands as a 
ſecurity, which become forfeited if the ſum borrowed be 
not repaid at the time agreed on. 

Ships at ſea may be transferred by the delivery of the 
grand bill of ſale; and goods at ſea may be aſſigned 'y a 
dehvery of the bill of lading. 7 7. Rep. 228. 

A delivery of the grand bill of ſale of a ſhip at ſea, on 

the mortgage of the ſhip; is equivalent to a delivery of the 
ſhip itſelf; and, if the mortgagee take poſſeſſion on her 
arrival, he may maintain an action of trover againſt the 
aſſignees of the mortgagor if they take the ſhip from him, 
notwithſtanding he made no demand, either on the bank- 
rupt or his aſſignees. 2 7. Rep. 462. 
But an abſolute bill of ſale of a ſhip at ſea is void by 26 
Geo. III. c. 60, ſect. 17, unleſs the certificate of the regiſtry 
be recited therein, * although the vendee give at the ſame 
time an undertaking to raſtore the ſhip on a future day, on 
payment of a certain ſum advanced by him on the credit of 
this ſecurity. And, although the vendee had alſo the grand 
bill of ſale, and had taken poſſeſſion of the ſhip imme- 
diately on her arrival, it was held, that he could not retain 
the ſhip, as having a lien on her againſt the aſſignees of 
the vender, who became a bankrupt after this transfer of 
the ſhip. 3 7. Rep. 406. 


* But a mere clerical miſtake will not yitiate it, 4 T. Rep. 161. 


BOND. 


E 
BOND. — See Tender. 


The damp-duties on bonds are as follow: 

1. When they are not for payment of money, 10s. 
2. When for payment of money, if not above ( 100, 
105. | | | 
N If above ( 100, and under ( ., {1 © 
If £500, or upwards q h-+ +0. + + hf IO 
When for (1000, or upwards ... £2 © 
When for £2000, or upwards . . . £3 © 
When for Z 5000, or upwards ... £5 o 


A bond does not ſeem properly to be an incumbrance on 
land; for, it does not follow the land, like a recognizance and 
a judgement. And, even if the heir at law aliens the land, 
the obligee, in the bond by which the heir is bound, can 
have his remedy only againſt the perſon of the heir, to the 
amount of the value of the land. But he cannot follow it, 
when it is in the hands of a 5bond-fide purchaſer. Buller's 
N. P. 115: fee SECURITIES For MONEY. 

Where a bond has remained undemanded for orincipal 
and intereſt more than twenty years, it is of itfelf a pre- 
ſumption that it has been ſatisfied; but it is only a ground 
on which the jury may preſume fatisfaQtion, it is in 
tſelf no legal bar. 1 T. Rep. 270. 

It is a common caſe to give relief . the 
penalty of bonds to perform covenants, &c. and to ſend it 
to be tried at law, to aſcertain the damages. 1 Sid. 442: 
Mar. of Eg. 51, Pl. XIII.: fee PENALTY. 


BORROWING. — See Pailmen, 
BOTE. — See Eftevers. 


I BOTTOMRY 
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BOTTOMRY any RESPONDENTIA. 


Bottomry is a contract by which the owner of a ſhip 
borrows money to enable him to carry on the voyage, and 
pledges the keel, or bottom of the ſhip, as a ſecurity for the 
re-payment; in which caſe it is underſtood, that, if the 
| ſhip be loſt, the lender loſes his money; but, if it return in 
ſafety, he receives back his principal, and alſo the premium 
or intereſt agreed upon, however it may exceed the legal 
rate of intereſt. And this is allowed to be a valid contract 
in all trading nations, for the benefit of commerce, and by 
xeaſon of the extraordinary hazard run by the lender. And, 
in this cafe, the ſhip and tackle, if bronght home, (as well 
35. the perſon of the borrower,) are anſwerable for the mo- 
ney lent, But, if the loan be not upon the yeſſel, but an 
the goods or merchaudize, which muſt neceſſarily be ſold 
or exchanged during the voyage, then the borrower only, 
perſonally, is bound to anſwer the contract; who, in this 
caſe, is ſaid to take his money at re/pondentia. So that, in 
a loan on bottomry, the lender runs no riſk, though the 
poor Mond be laſt ; and, on r4/pondentia, he muſt be paid 
his principal and intereſt, though the ſhip periſn, provided 
che goods are ſafe. 2 Black. Com, 457+ 
By the Stat. 19 Geo: II. c. 37; it. is enacted, that all 
f moneys lent on Bottomry or reſpendentia, ou ſhips bound to 
or from the Eaſi Indies, ſhall be lent upon the ſhip or mer- 
chandiae only, and that the lender ſhall have the benefit of 
ſalvage; and that, if the borrawer has got on board effects 
to the value of the ſum borrowed, he ſhall be reſponſible 
to the lender for ſo much of the principal as hath not been 
laid out, with legal intereſt, and all other charges, though 
the ſhip and merchandize be totally loſt. 

This ſtatute has entirely put an end to that ſpecies of 
_—_ which aroſe from a loan _ the mere voyage 

itſelf, 
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itſelf, as far only as relates to India voyages; but thoſe 
loans may ſtill be made in all other caſes as at the common 
law, except in the following inſtance, which is another 
ſtatute-prohihition. The Statute, 7 Geo. I. c. 21, ſect. 2, de- 
clares, that all contracts, made or entered into for or upon 
the loan of any moneys by way of bottomry, on any ſhip 
or ſhips in the ſervice of foreigners, and bound or deſtined 
to trade to the Eaſt Indies, or places beyond the Cape of 
Good Hope, mentioned in the ftatute relating to the Engliſh 
Eaſt-India Company,) ſhall be void. - 
This act, it ſhould ſeem, does not mean to prevent the 
lending of money on battomry on foreign ſhips trading 
from their own country to their ſettlements in the Eaſt 
Indies. The purpoſe of the ſtatute was only to prevent the 
people of this country from trading to the Britiſh ſettle- 
ments in India under foreign commiffions, and to encourage 
the lawful trade thereto. It ſeetus to be allowed, that an 
American ſhip (ſince the declaration of American indepen- 
dency) 1s a foreign fp within the RTE." Parke on Infur. 
410, 415. 

The, riſks to which the lender expoſes himſelf are gene- 
rally mentioned in the condition ef the bond, and are nearly 
the ſame as thoſe againſt which the underwriters, in a poli- 
cy of inſurance, undertake to indemnify. It has been de- 
termined that piracy is one of thoſe riſks; and, if a loſs by 
capture happen, the lender cannot recover againſt the bor- 
rower; but this does not mean a temporary taking, but 
ſuch as occaſions a total loſs. And it has been ſettled, 
that a lender on bottomry or at reſpondentia is neither enti- 
fled to the benefit of ſalvage nor liable to contribute in 
caſe of a general average; for which reaſon, the Star. 
19 Geo. II. c. 37, contains a poſitive proviſion to allow the 
benefit of ſalvage in the caſes there mentioned. If, how- 
ever, a man inſures reſpondentia intereſt on a foreign ſhip, 
and be obliged to contribute to an average loſs by the laws 
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of her country, Engliſh underwriters are bound to indem- 
nify. Id. 421. 

If a contract were made by colour of bottomry, i in order 
to evade the ſtatute of uſury, it would then be uſurious ; 
and, as the hazard to be run is the very baſis of the con- 
tract, it follows that, if the riſk be not run, the lender is 
not entitled to the extraordinary premium. Id. 419. 

If the ſhip be loſt by a wilful deviation from the tract of 

her voyage, the event has not happened upon which the 
borrower was to be diſcharged from his obligation, as ſhe 
was not loſt by a peril, to which the lender agreed to make 
himſelf liable. 1 Equ. Caſ. Abr. 373: 2 Chan. Caſ. 238. 
And indeed it generally is expreſily provided againſt in the 
bond. 
If the borrower becomes bankrupt after the loan of the 
money, and before the event happens which entitles the 
lender- to re-payment, he may prove his debt after the 
contingency ſhall have happened, as if the event had 
actually happened before the commiſſion iſſued. 19 Ged. 
III. c. 32, ſect. 2. 

Bottomry and reſpondentia may be inſured, provided it 
be ſpecified in the policy to be ſuch intereſt. And, by Star. 
19 Geo. III. c 37, the lender alone can make ſuch inſu- 
rance, and the borrower can only inſure the ſurplus value 
of the goods over and above the money - borrowed. But 
money expended by the captain for the uſe of. the ſhip, and 
for which reſpondentia-intereſt is charged, may be recovered 
under an inſurance on goods, ſpecie, and effects, provided 
it be ſanctioned by the uſage of trade. 3 Burr. 1594: 
Parke, c. 1, p. 11. F inally, where à perſon inſures a bot- 
tomry-intereſt, and recovers upon the bond, he cannot alſo 
recover upon the policy. Parke, 428. | 
In the caſe of bankruptcy, it has been determined by 
Lord Mansfield, in re Brown, a bankrupt, M. T. 1785, that 
creditors, for money lent on bottomry, muſt come in with 

the 
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the other creditors in the general dividend only, notwith - 
ſtanding what may have been practiſed or ſuppoſed to the 
contrary heretofore. | 

It is underſtood, that a maſter of a ſhip may not take up 
money on bottomry where his owners reſide, except he be 
a part owner ; and then he may only take up ſo much as 
his ſhare in the ſhip will anſwer; for, if he exceeds that, 
his own eſtate is liable to make ſatisfaction. But, when a 
maſter is in a ſtrange country, where there are no owners, 
nor any goods of theirs or his own, and for want of money 
he cannot perform his voyage, he may take up money on 
bottomry, and all the owners are chargeable thereto. But 
this is underſtood where money cannot be procured by ex- 
change or any other means; and, in the firſt caſe, the 
owners are liable by their veſſel, but not in their perſons, 
and they have their remedy againſt the maſter, 


BOXING MATCHES. — See Challenges to fight. 


"The inhuman and degrading practice of prize-fighting, - 
which was a few years fince moſt unhappily revived in this 
country, in circumſtances of zeal and encouragement per- 
haps never before known, has now, thanks to the huma- 
nity and good ſenſe of the country, as happily ſubſided. — 
A diverſion, founded on the bruifes, and heightened by 
the diſcomfiture, the temporary or permanent diſabling, 
the maiming or death, of human beings, is not a very 
rational or very manly amuſement. The bets, the ebrie- 
* ty, the licentious brutality, naturally connected with 
* ſuch a ſpectacle, are adverſe to every ſocial intereſt and 
« principle.” Tf. the public taſte ſnould again become ſo 
much vitiated as to approve ſuch brutal proceedings, it will 
be the duty of all good citizens to unite in their endeavours 
to ſuppreſs it. This practice is a great offence in the eye of 
the law; and, in à legal view of it, is termed an affray. 
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In order that no neceſſary information may be wanting, 
the following particulars, as to the mode of ſuppreſſing 
them by private perſons, are ſelected from HAwkixs's 
Pleas of the Crown. 

It ſeems agreed, that any one who fon others fighting 

may lawfully part them, and alfo ſtay them till the heat be 
over, and then deliver them to the conſtable, who may 
carry them before a juſtice of the peace, in order to their 

finding ſecurities for the peace. Alſo it is ſaid, that any 
private perſon may ſtop thoſe whom he ſhall ſee coming to 
Join either party; and hence it ſeems clearly to follow, 
that, if a man receive a hurt from either party in thus 
endeavouring to preſerve the peace, he ſhall have his reme- ' 
dy by an action againſt him. And, upon the ſame ground, 
it ſeems equally reaſonable, that, if he unavoidably happens 
to hurt either party in thus doing what the law both allows 
and commends, he may well juftify it, inaſmuch as he is 
no way in fault; and the damage done to the other was 
occaſioned by a laudable intention to do him a kindneſs. 

If either party be dangerouſly wounded in ſuch an affray, 
and a ſtander-by, endeavouring to arreſt the other, be 
not able to take him without hurting or even wounding 
him, yet he is, not puniſhable; inaſmuch .as he is bound, 
under pain of fine and impriſonment, to arreſt ſuch an 
offender, and either detain hjm till it appear whether the 
party will live or die; or carry him before a juſtice of 
peace, by whom he either is to be bailed or committed, &c. 
Where two box for a. wager, an action will not lie at 
the ſuit of the winner, the act being an unlawful one. 

Bull. N. P. 16. 


BREWERS. 


Private perſons may brew in their own houſes for their 
family, or to give away; but muſt not lend their brew- 
houſe 
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houſe for other purpoſes, under a penalty of £ 50. 22 and 
23 Car. II. c. 5, ſect. 10. | 

By the Stat. 32 Geo. III. c. 8, ſect. 1, common brewers 
muſt not ſell . of ſour 
gallons and a half, 

Notice to the Exciſe-office muſt be given, and entry 
made, of places for brewing beer and ale. Stat. 12 Car. II. 
c. 24: 15 Car. II. c. 11: 5 Geo. III. c. 43. 

By a by-law of the common- council, brewers drays 
ſhall not be in the ſtreets of London after eleven in the fore- 
noon in the ſummer, and one in the winter. 2 Str. 1085: 
And. 91. 


BRIDGES. 


If a man builds a bridge, and it becomes uſeful to the 
county in general, the county ought to repair; but, if built 
by a private perſon, and he has the benefit of it, he ought 
to Yepair. 2 Black. Rep. 685: 2 Inſt. 701: 1 Salk. 359. . 

Where a particular diſtri rebuilt a foot- bridge over a 
particular part of a ſtream, and converted it into a bridge 
for horſes, carts, and carriages; as the diftrict was not 
bound by cuſtom to build of repair ſuch à bridge, but a 
foot- bridge only, and as they built quite a different bridge in 
a different place, which proved of common public utility to 
the county ; the county, and not the diſtrict, are bound to 
repair it. Burr. 2594. 

A tenant-at-will of a houſe which adjoins to a common 
bridge, although he is not bound as between landlord and 
tenant to repair the houſe, yet, if it become dangerouſly 
ruinous to the neceffary intercourſe of the bridge, the 
tenant is bound, by reaſon of his poſſeſſion, to repair it fo 
far as to prevent the public being prejudiced. L. Raym. 856. 

At common law, thoſe, who are bound to repair public 
bridges, muſt make them of fuch height and ſtrength as 
ſhall be anſwerable to the courſe of the water; and they 

I 4 are 
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are not treſpaſſers if they enter on any land adjoining to 
repair them, or lay the materials EY for the _ 
thereon. Dalt. c. 16. 

A ville or particular perſon may be indicted for not re- 
pairing a bridge, and be liable to pay the fine aſſeſſed by 
the court; and they are to have their remedy at law for a 
contribution from thoſe, who are bound to bear a propor- 
tonable ſhare of the charge. 6 Mod. 39. 

And it ſeems that thoſe, who are bound to repair a 
bridge, are bound to widen it, if the W of the pub- 
lic require it. 6 T. Rep. * 


- BROKERS, — See Pawnbrokers. 


Brokers are thoſe that make bargains between mer- 
chant and merchant, or merchants and tradeſmen, in 
matters of money and merchandizes, for which they 
have a fee or reward. Theſe are exchange-brokers. 4 

By Stat. 6 Anne, c. 16, they are to be annually licenſed in 
London by the lord-mayor and aldermen, and heavy pe- 
nalties are impoſed on perſons acting without licenſe: So 
in Briſtol by 3 Geo. II. c. 31. 

A perſon who, for brokerage and hire, negotiates and 


concludes bargains for ſtock, is a broker in point of law, 
4 Burr. 2103. 


BUILDING. 


Tf Titius covenants to finiſh and complete a building on 
or before the 29th of September, in conſideration of which 
Caius covenants to pay ¶ 3800 by inſtalments ;_ viz. a cer- 
tain ſum when the ſecond floor ſhall be laid, a farther ſum 
when the fourth floor ſhall be laid, and the remainder of 
the, money when the whole ſhall be covered in and 
finiſhed; and the work is not completed at the time, owing 
to great alterations in me plan, by which other work is 

done 
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done over and above the work originally deſigned ; and 
Titius, on a fair yaluation, appears to be entitled to a ſum 
of {7059 1 9 and Caius has refuſed or neglected to pay 
any of the ſums in the article ſpecified. By the terms of 
this contract, this ſum of money is to be paid before the 
thing to be done is done; Titius is therefore entitled to an 
action for the money, without avering a performance on 
his part, and Caius to his remedy on the covenant; for, 
theſe are mutual and independant covenants, 2 F. Black, 
389: ſee the principle of this caſe explained v. Cove- 
NANTS, 

If a houſe new built exceeds the ancient foundation, 
whereby that is the cauſe of hindering the lights or air of 
another houſe, an action lies againſt the builder. Hob. 131. 
In London a man may place ladders or poles upon the 
ground, or againſt houſes adjoining, for building his own, 
but he may not break ground. And builders of houſes 
ought to have licenſe from the mayor and aldermen, &c, 
for a board in the ſtreets, which are not to be encumbered. 

In the new building of London it was ordained, that the 
outſides of the buildings be of brick or ſtone, and the 
houſes of the principal ſtreets ta be four ſtories high, ha- 
ving in the front balconies, &c. Stat. 19 Car. II. c. 3. 

The laws for regulating all buildings in London, &c. are 
reduced into one act by Stat. 14 Geo, III. c. 78. 


BUTCHERS. 


| Theſe were anciently compelled by ſtatute to ſell their 
meat at reaſonable prices, or forfeit double the value, to be 
levied by warrant of two juſtices; and were not to buy 
any fat cattle to ſell again, on pain of forfeiting the value ; 
but this did not extend to ſelling calves, lambs, or ſheep, 
dead, from one butcher to another, Stat. 23 Edw. III. 
c. 6, 15 | 


3 
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By Stat. 2 and 3 Edw. VI. c. 15, (revived, continued, 
and confirmed, by Stat. 22 and 23 Car. II. c. 19, which is 
now expired,) butchers (and others), conſpiring to ſell their 
victuals at certain rates, are liable to £10 penalty, or 
twenty days imprifonment, for the firſt offence; ( 20, or 
pillory, for the ſecond; and { 40, or pillory and lofs of an 
car, for the third. Although the ſtatute of Charles is ex- 
pired, it does not feem to follow, that the ſtatute of Edward 
1s not yet in full force. 


BUYING COMMODITIES, — See Contra#. 


* 


BY-LAWS. 


The inhabitants of a town, without any cuftom, may 
make ordinances, or by-laws, for repairing of a church or 
highway, or any ſuch thing, which is for the general good 
of the public; and, in ſuch caſes, the greater part ſhall bind 
all; though, if it be for their own private profit, as for the 
well- ordering of their common, or the like, they cannot 
make by-/aws without a cuſtom to warrant it; and, if there 
be a cuſtom, the greateſt part ſhall not bind the reſt in theſe 
caſes, unleſs it be warranted by the cuſtom. 5 Rep. 63: 
1 Inſt. 110, b, © Cre. Car. 498: Hob. 212. 

All by-laws are alſo to be reaſonable ; and ought to be 
for the common benefit, and muſt be conſonant to the public 
laws and ſtatutes, as ſubordinate to them. And, by Stat. 
19 Hen. VII. c. 7, by-laws made by corporations are to be 
approved by the Jord chancellor, or chief juſtice, &c. 

By-laws, made in reſtraint of trade, are not favoured ; 
but the diſtinftion between ſuch as are made to refrain and 
thoſe made to regulate trade ſeems to be very nice. Cartcr, 
120: 1 Burr. 12: 4 Burr. 1951. 


. CALENDAR. 
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CALENDAR. — See Time. 


A calendar-month is 30 or 31 days, except February 28, 
and in leap-year 29; and, by Stat. 25 Geo. II. c. 30, the 
opening of common lands, and other things depending on 

the moveable feaſts, ſhall be according to the new calendar, 


CANAL. . 


An original ſubſcriber to a canal-navigation is not liable 
for any eall made by the committee, after he has aſſigned 
his ſhare. 7 T. * 36. 


CANDLES. 


Makers of candles are by various ſtatutes put under the 
control of the exciſe- laws, of. which they form a material 
branch. By the Stat. 8 Anne, c. 9, ſect. 18, during the 
continuance of the duties upon candles, no perſon ſhall uſe 
in the inſide of his houfe any lamp, wherein any oil or fat 
(other than oil made of fiſh within Great Britain) hall be 
burned for giving light, under pain of 40s. 


CARRIERS. — See Ships. 


All perſons carrying goods. for hire, as maſters and 
owners of ſhips, lightermen, ſtage-coachmen, bargemen, 
and waggoners, come under the denomination of common 
carriers. 

There is in law an * contract with them, that they 
ſhall be anſwerable for the fafety of the goods they carry. 
Bull. N. P. 70. And it is held that the porter acts as his 
ſervant. 5 T. Rep. 396. | 
It is not neceſſary, in. order to charge the carrier, that 
the goods - are loſt  tranſitu, (that is, on their paſſage,) 
while immediately under his care; for, he is bound to deli- 
| a ver 
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ver them to the cognizee, or ſend notice to him, according 
to the direction; and, though they are carried ſafely to the 
inn, yet, if left there till they are ſpoiled, and no notice 
given to the conſignee, the carrier is liable. 3 Wilſ. 429: 
2 Black. Rep. 916. 

If a common carrier be robbed " goods, he muſt be 
charged and anſwer for them, by reaſon of the hire. 1 Ro. 
Abr. 338; 1 Salk. 143. He is alſo anſwerable for them if 
they be accidentally burned, and for every thing which is not 
| the act of God and the king's enemies. Even an armed 
force ever ſo great and — does not excuſe him. 
1 T. Rep. 27. 

A waggoner having lodged his waggon in an inn, an ac- 
cidental fire broke out, which conſumed it; he was ad- 
judged liable; and it was held, that negligence does not 
enter into the grounds of this action; for, though the 
carrier uſes all proper care, yet, in caſe of a loſs, he is 
liable. 1 7. Rep. 27. 

And it has been ſettled, that, if a common carrier from 
London to York charge and receive for cartage of goads to 
the conſignee's houſe at York, from a warehoufe there, 
where. he uſually unloads, but which does not belong to 
him, he muſt anſwer for the goods if deſtroyed in the 
warehouſe by. accidental fire, though he allows all the pro- 
fits of the cartage to another perſon, and that circumſtance 
be known to the conſignee. 5 T. Rep. 389. Fr 

But when a carrier, between A. and B. is employed to 
carry goods to B. to be forwarded to C. and they are taken 
to the place of their deſtination, and are there put into the 
carrier's warehouſe, for the uſe of which he receives no 
pay, but merely for the convenience of the perſon to whom 
they are conſigned, till he had an opportunity of forward- 
ing them, the law would perhaps conſider him in a new 
relation, and he may not be liable to 3 by fire. 4 
* 8 881. N 

But 
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But although, by the general cuſtom of the realm, a 
common carrier inſures the goods at all events, yet he may 
make a ſpecial contract, or he may refuſe to contract, in 
extraordinary caſes, but on extraordinary terms. And 
when he undertakes, he ought not to be deceived. If, 
therefore, the owner of a ſtage-coach puts out an adver- 
tiſement, that he will not be anſwerable for money, 
« plate, or jewels, above the value of £5, unleſs he has 
notice and is paid accordingly,” all goods received. by 
that coach are under that ſpecial acceptance ; and, if mo- 
ney, jewels, or, plate, be ſent by it without notice, and 
being paid for, if loſt, the coachman is not liable; 4 Burr. 
2298 ; not even to the extent of the { 5, or the ſum paid 
for booking. H. Black. Rep. 298. In theſe caſes, a perſonal 
communication is not neceſſary to make a ſpecial accep- 
tance. Advertiſements, notice in the warehouſe, and hand- 
bills, which it is probable the plaintiff ſaw, or which he 
might have ſeen, it ſeems are ſufficient, 

It has been adjudged, that the carrier is not liable to an- 
ſwer for the box of a paſſenger, unleſs a price be 
taken for the carriage of the goods, as well as for the car- 
riage of the perſon, and then he is within the cuſtom as a 
carrier. 1 Salk, 282. But, by the cuſtom and uſage of 
ſtage-coaches, every paſſenger pays for the carriage of 
goods above a certain weight, and there the coachman ſhall 
be charged for the loſs of goods above ſuch a weight. 1 
Com. Rep. 25. And a hackney-coachman is not a cartier 
within the cuſtom, unleſs paid expreſſly for that purpoſe. - 

But if one be not a common carrier and takes hire, he 
may be charged; for, where hire is taken, a promiſe is 
implied. Cro. Fac. 262. So if a man, who is not a com- 

.mon carrier, and. who. is not to receive a premium, under- 
takes to carry goods /afely, he is anſwerable for any dama- 
ges they may ſuſtain through his neglect or default. 1 Com. 
Rep. 5 | 
If 
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If a common carrier is offered goods to carry, and rea- 
ſonable hire, and he refuſes, having room, he is liable to 
an action. But if, for want of room, he refuſes to take 
charge of them, and they are obſtinately put up behind the 
coach, he is not anſwerable. And he may refuſe to admit 
goods into his warehouſe at an unreaſonable time, or before 
he is ready to take his journey. 2 Show. 127. 

The carrier is excuſed if = pipe of vine burſts from its 
being in a ferment. Bull. N. P. 74. | 

If the carrier unpacks goods and takes away part, or, 
having brought them to the place appointed, takes them away 
ſecretly, animo furandi, and diſpoſes of them to his own 


uſe, it is felony. Otherwiſe, taking away goods committed 
to his care, ſubjects him only to a civil action. 1 Haw. P. 


C. 61: 3 Inf. $65: 1 Haw. P. C. 33, 
eee e de ee L. Raym. 1 
7 


In caſe of water carriage, a delivery at the wharf. is 

ſufficient. 4 7. Rep. 39) : 2 Eſpin. Rep. 693. 
- Where goods are brought by a carrier, if taken imme- 
diately from the waggon, the carrier or warehouſeman 
has no claim for booking of warehouſe-room. 1 E/pin. 
Rep. 119. 

Where a perſon nematic en carry th from, Liverpool 
to Leghorn, on the veſſel arriving at Falmouth on her 
voyage, an embargo was laid an her 4 until the farther 
„orders of council,” it was held, chat fuch embargo only 
ſuſpended, but did not diſſolve, the contract between the 
parties; and that, even after two years, when the embargo | 
was taken off, the perſon contracting to carry was anſwers 
able to the other in damages for the non-performance of the 
contract. Hadley v. Clarte and others, * 39 Geo. III.: 
8 T. Rep. 259. 

If the conſignor of goods deliver them to a particular 
carrier by order of the conſignee, and they be afterwards 
+0 . loſt, 
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loſt, the conſignor cannot maintain an action againſt the 
carrier for the loſs, although he paid for booking the goods. 
The action can only be brought by the conſignee. Id. 330. 

But an action will lie at the ſuit of the conſignor, where 
he has made himſelf reſponſible to the carrier for the 
price of the carriage. 5 Burr. 2680: 1 T. Rep. 659. 

A coach-owner is not liable for injuries happening to 
paſſengers by accident or misfortune, where there has been 
po negligence or default in the driver. 2 Eſpin. Rep. 533. 


CATALOGUE. — See Inventory. 


CAUSES AND EFFECTS. 


In moſt caſes the law hath reſpect to the cauſe or begin- 
ning of a thing, as the principal part on which all other 
things are founded; and herein the next and not the re- 
mote cauſe is moſt looked upon, except it be in covinous 
and criminal things; and, therefore, that which is not 
good at firſt r for, ſuch as i the 
cauſe ſuch is the effect. Plowd. 208, 268. If an infant or 
feme-coverte make a will and* publiſh it, and after die of 
full age or unmarried, the will is of no force, by reaſon of 
the original cauſe of infancy and coverture. Finch, 12. 
n cauſe. ceafed, mam 
— 13. 


CERTIFICATE. 


Certificate or A for drawbacks muſt be on a . 
want ſtamp. 


CHALLENGE u fight. 


It is a very high offence to challenge another, either 
by word or letter, to fight a duet; or to be the meſſenger of 
| * 
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ſuch a challenge, or even barely to endeavour to provoke 
another to ſend a challenge, or to fight, as by diſperſing 
letters to that purpoſe full of refleions, and inſinuating 2 
deſire to fight, &c. 1 Hawk. P. C. c. 63, ſect. 3. 
By Stat. 9 Anne, c. 14, ſect. 8, [See title Gamins,] 
« Whoever ſhall (aſſault and beat or) challenge, or provoke 
« to fight, any other perſon or perſons whatſoever, upon 
« account of any money won by gaming, playing, or bet- 
ting, at any of the games mentioned in that act, ſhall, 
on conviction by inditment or information, forfeit all 
«© his goods, chattels, and perſonal eſtate, - and ſuffer im- 
« priſonment, without bail, in the county-piiſon, for two 
* years.” 

It is now every day's practice for the Court of King's 
Bench to grant informations againſt perſons ſending chal- 
lenges to juftices of the peace, and in other heinous caſes, - 
| CHANCE. 

e Accident, Conſequential Damages, and Miflake, 

| When a man commits an unlawful act by misfortune or 
chance, and not by deſign, there is a deficiency of the will; 
inaſmuch as it does in this caſe obſerve a total neutrality, 
and doth not co-operate with the deed, which therefore wants 
one main ingredient of a crime; but, if a man be doing an 
unlawful act, and another follows from it, he is anſwerable 
to all che conſequences. | 1 Hawk. P. C. 39. 


| | CHARACTER, —See Mater and Servant. 


If one tradeſman apply to another for the character of a 

chird perſon, and a good character as to his ſolvency is 
© giyen, yet if, in conſequence of this opinion, the party 
_ "aſking. the queſtion ſuffer loſs through the perſon's inſol- 
vency, no action lies againſt him who gave the character, 
8 if 
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if it was given fairly; ; for, this would deſtroy all confi- 
dence between man and man. If,” ſaid my Lord Ken- 
vox, © a perſon applies to a tradeſman for the character 
« of another, if he gives him his opinion honeſtly and 
« fairly, though it may turn out afterwards that he is de- 
« ceived in that opinion, that cannot be made the 8 
« of an action.“ 1 Eſpin. Rep. 442: and Holt v. Fi 
fittings in London, after Trin. 11998, MS, 
But, if a man wickedly aſſert that which he knows to 

be falſe, and thereby draws his neighbour into a loſs, as 

one procure another to ſell goods on credit to one 3 
he would not otherwiſe have truſted, by aſſerting that which 
he knew'to be falſe, it is actionable. 3 7. Rep. 51. But, if 
the party, giving credit, knew that the party credited was 
in bad- circumſtances, an action will not. lie. 1 Eſpin. 


Rep. 290. 


* CHARTER-PARTY. — See Freight. 


This inſtrument is what is uſually called among mer- 
+ chants a pair of indentures, and contains the "ſtipulation of 
_ agreements made between them and ſhip-owners. A char- 
ter-party of affreightment is an inſtrument containing: all 
the particulars of an agreement, made between the mer- 
chant and ſhip-owner, for the freight of goods from one 
part of the world to another. 

A charter-party is the ſame in civil law as an indenture 
at common law. There are two copies made, one ſigned 
by the merchant, - and delivered to the maſter or owners, _ 
the other ſigned by the maſter, and delivered to 227 mer- 
chant. 

The c&.amon law conſtrues charter- parties, as near as 
may be, according to the intention of them, and not accord- 
ing to the literal ſenſe of traders, or thoſe that merchan- 
dize by ſea ; but they mult be regularly pleaded. In cove- 
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nant by charter- party, chat the ſhip ſhould return to the 
River of Thames by a certain time, dangers of the ſea 
excepted; and after, in the voyage, and within the time of 
the return, the ſhip was taken upon the ſea by pirates, ſo 
that the maſter could not return at the time mentioned in 
the agreement; it was adjudged, that this impediment was 
within the exception of the charter-party, which extends as 
well to any danger upon the ſea by pirates and men of war 
as dangers of the ſea by ſhipwreck, tempeſt, &c. Stile, 
132: 2 Roll. Abr. 249. 

A ſhip is freighted at ſo much per month that ſhe ſhall 
be out, covenanted to be paid after her arrival at the port 
of London. The ſhip is caſt away coming up from the 
Downs, but the lading is all preſerved: freight ſhall in this 
caſe be paid ; for, the money becomes due monthly by the 
contract, and the place mentioned is only to aſcertain 
where the money is to be paid; and the ſhip is entitled to 
wages, like the mariner that ſerves by the month, who, if 
he dies in the voyage, his executors are to be anſwered pro 
rata. Molloy de Fur. Mar. 260. See FREIGHT. 

If a part-owner of a ſhip refuſe to join with the owners 
in fitting out of the ſhip, he ſhall not be entitled to the 
freight; but, by the courſe. of the Admiralty, the owners 
ought to give Furity if the ſhip periſh in the voyage, to 
make good to the owner ſtanding out his ſhare of the ſhip. 
Sir L. JENKYNs, in a caſe of this nature, certified that, 
by the law marine and courſe of the Admiralty, the plain- 
tiff was to have no ſhare of the freight, and that it was ſo 


in all places; for, otherwiſe there would be no hs n 
Lex Merc. 


CHASTITY. 


The Roman law (Ff. 48, 8, 1) juſtifies homicide in de- 
fence of the chaſtity either of one's ſelf or relations; and 
| | l | ſo, 
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ſo, alſo, according to Selden, (de Legib. Hebreor. I. 4, 
c. 3,) ſtood the law in the Jewiſh republic. The Engliſh 
law, likewiſe, juſtifies a woman killing one who attempts 
to raviſh her. Bac. Elem. 34: 1 Hawk. P. C. 71. So the 
huſband or father may juſtify killing a man who attempts a 
rape upon his wife or daughter ; but not if he takes them 
in adultery by conſent : for, the one is forcible and felo- 
nious, but not the other. 1 Hal. P. C. 485, 6. 


CHEATS. 


The diſtinction, laid down as proper to be attended to in 
all caſes of this kind, is this; that, in ſuch impoſitions or 
deceits, where common prudence may guard perſons againſt 
their ſuffering from them, the offence is not indictable, but 
the party is left to his civil remedy ; but, when falſe 
weights or meaſures are uſed, or falſe tokens produced, or 
ſuch methods taken to cheat or deceive, as people cannot 
by any ordinary care or prudence be guarded againſt, there 
it is an offence indictable. Burr. 1125. 

Changing corn by a miller, and returning bad corn in- 
ſtead, is puniſhable by indictment, being an offence againſt 
the public. 1 Se. Ca. 217. So, to run a foot-race y 
dulently, and, by previous underſtanding with the ſeeming 
competitor, to win money. 6 Mod. 42. So, if an in- 
dented apprentice enters for a ſoldier, and, having received 
the bounty, is diſcharged on his maſter's demanding him, 
he may be indicted. 1 Hawk. P. C. c. 71, ſet. 3. But 
ſelling beer ſhort of the juſt and due meaſure is not indicta- 
ble as a cheat. 1 Jil. zol: Say, 146: 1 Black. Rep. 
274. Nor ſelling gum of one denomination for that of 
another. Sayer, 205. Nor ſelling wrought as and for gold 
of the true ſtandard, the offender not being a . pag 
| 8 < 323. oo dap 
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By the Stat. 30 Geo. II. c. 24, perſons, convicted of 
obtaining money or goods by falſe pretences, or ſending 
threatening letters in order to extort money or goods, may 
be puniſhed by fine and impriſonment, or by pillory, whip- 
ping, or tranſportation. In indictments on this ſtatute, it 
muſt appear what the falſe pretences were. 2 T. Rep. 581. 
As there are frauds which may be relieved civilly, and 
not puniſhed criminally, with the complaints whereof the 
courts of equity do generally abound, ſo there are other 
frauds, which in a ſpecial cafe may not be helped civilly, 
and yet ſhall be puniſhed criminally. Thus, if a minor 
goes about the town, and, pretending to be of age, defrauds 
many perſons, by taking credit for a conſiderable quantity 
of goods, and then inſiſting on his non-age, the perſons in- 
jured cannot recover the value of the goods, but they may 
indict and puniſh him for a common cheat. * 100: 
1 Hawk. P. C. & Js ſect. 6, n. 


' CHILD. — See Parent and Child, 


CHURCH-WAYS. — See Ways. 


COCKET. 


A. en given to merchants to ſignify that their 
* — are cuſtomed. | 


- COIN. 


| Any perſon to whom flver amn any piece 
whereof ſhall be diminiſhed, otherwiſe than by reaſonable 
wearing, or that he ſhall ſuſpect to be counterfeit, he may 
cut or deface it; and, if counterfeit, the perſon tendering 
ſhall bear the loſs; but, if lawful money, the perſon cut- 
ting it ſhall receive it at the rate it was coined for; and, if 

doubt 


| L 733 J ; 

doubt ſhall ariſe whether it be counterfeit, the next juſtice 
or chief magiſtrate in a corporation ſhall determine. 9 and 
10 W. III. c. 21. g 

Same as to gold money, by 13 Geo. III. c. 71. 

When a perſon has accepted of money in payment from 
another, and put the ſame into his purſe, it is at his peril, 
after his allowance, and he ſhall not take exception to it as 
bad, notwithſtanding he preſently reviews it. Terms de 


la Ley. 
The Stat. 15 and 16 Geo. II. c. 28, impoſes benvy pe- 


nalties on perſons uttering or tendering in payment any 


coynterfeir coin, knowing it to be ſo; and upon perſons 
who knowingly tender in payment any counterfeit money, 
and who, at the ſame, time, have more in their cuſtody, 
or who ſhall within ten days after knowingly tender other 
falſe monex. | | 

By the 14 Geo. III. c. 42, no tender of payment in ſilver 

money exceeding F 25 at one time is a ſufficient tender in law 
for more than its value by weight at 55. 2 d. per ounce. 

Only ſilver and gold coin are proper coin; braſs or cop- 
per are not within this denomination. 1 Hale's P. C. 195. | 
And no perſon is obliged to take in payment any money 
which is not lawful metal, that is, of ſilver and gold. 2 
Inſt. 577. Except for ſums under 6d. Did. 


It is ſaid a payment in farthings xox a good payment, 

2 Inſt. 517. | 

Where goods are delivered under an agreement to take a 
Jpecific parcel of copper money in payment, a delivery of 
ſuch copper wil] be a good bar to an action for the value. 
ON ee 
1 T. Rep. 225. 

If a man furniſhes goods i in 8 of counterfeit 
money to be paid him, and he afterwards refuſes to take i it, 
be gamma e © x 62g (6g vey of * 0 deli- 
vered. 1 7, Rep, 226. | | 
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CoOLLEGE-LEASES. — See Tenarit-Right, ' * 
" Theſe, ſtrictly ſpeaking, are only leaſcholds ; yet cuſtom 
has eſtabliſhed them as, real eſtates. They are made for 
twenty-one years abſolute ; and, at the end of ſeven years, 
are renewable for twenty-one years more, upon payment of 
one year's rent. They may become void if the rent is not 
paid or the renewal-fine. A ſmall publication, uſually 
called Six IsAAac Nxwrox's Tables, well explains every 

thing relative to fines paid on renewals. 
The rate of intereſt for the letting of leaſes, and taking 
of fines by deans and chapters of cathedrals, and heads and 
fellows of colleges, was formerly fixed at C11 11 82; but 


colleges differ much in their ſetting of fines, and £ 9 per 
cent. is now by the chapters deemed ſufficient. | 


COMBINATION. 


Contbinatons! confederacies; and conſpiracies, to do 
unlawful acts, or to do lawful acts to an unlawful end, 
are puniſhable before the unlawful act is executed. This is 
to prevent the ' conſequence. of conſpiracies. 9 Rep. 57. 
But a*confederacy, puniſhable by law before it is executed, 
muſt have theſe incidents: 1. It muſt be declared by ſome 
matter of proſecution ; as by making of bonds or promiſes 
the one to the other. 2. Tt ſhould'be malicious, as for un- 
Juſt revenge. 3. It ought to be falſe, againſt an innocent 
perſon. And, —— it is to LIN out or court bee 
T. de la Ley. a 

By Stat. 2 and 3 Edw. VI. c. 15, combinations Wb 
victuallers, &c. to raiſe the price of 3 —— 
punifhable. Se BUrcnhER RS . n 3 

So among tradeſmen for the adrance of hap hogs 
12 Mod. 2. £44 ab {mem p I 

And, by the above ſtatute, combinations 3 artifi- 
cers to Taiſe the price of labour are alſo puniſhable. And 


a . of the j urns in any trade is unlawful; 
#1041. though 
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though . matter about which they conſpire be lawful · for 
chem to do, if they had not conſpired to do it. 8 Mod. 10. 
For the new regulations, ſee JOURNEYMEN.. 


 COMMANDMENT, — See Servant. 

A maſter may command a ſervant to drive another man's | 
cattle out of his ground, to enter into lands, to ſeize goods, diſ- 
train for rent, or do other things, if the thing be. not a 
treſpaſs to others. Fitz. Abr. A commandment of a thing 
is good, where he that communds has power to do it; and a 
verbal command in moſt caſes is ſufficient, unleſs it be 
where it is given by a corporation, or when -a ſheriff's 
warrant is to a bailiff to arreſt, &c. Bro. 288: Drier, 202. 

In treſpaſs, &c. a maſter ſhall be charged criminally for 
the act of the ſervant done by his command; but ſeryants 
ſhall not be excuſed for committing any crime, when they 
act by command of their maſters, who have no authority 
over them to give ſuch command, Kel. 13. And if a 
maſter comm 2nds his ſervant to diſtrain, and he abuſes the 
diſtreſs, the ſervant" ſhall. anſwer it to the party injured. 
Kite. 372. 

If a perſon juſtifies as bailiff to . * that he diſ- 
trained cattle, doing damage, by command of higg principal, 
and it cannot be ſhewn that the owner did command him, 
he ſhall. be a treſpaſſer. 1 IL. Raym. 310. The ſame law 
for a diſtreſs for rent arrear ; for, the command is traverſa- 
ble. 1 Leon. 150: 2 Leon. 215 : I Roll. Rep. 46. But, 
in conuſance for rent in | replevyn by bailiff, the com- 
mand is not traverſable, becauſe that goes to the right. 
1 L. hams 310. 


| COMMERCE. — See Bills of Exchange. 


No ian laws can be ſufficient to order and deter- 
mine the very extenſive and complicated affairs of traffic 
K 4 and 


1961 


cd chk neither can they have a proper authority 
for this purpoſe ; for, as theſe are tranſaCtions carried on 
between ſubjects of independant ſtates, the municipal laws 
of one will not be regarded by the other. For this reaſon, 
the affairs of commerce are in a great meaſure regulated by 
a law of their own, called the law-merchant, or lex merca- 
toria, which. all nations agree in, and take notice of. And 
in particular it is held to be part of the law of England, 
which decides the cauſes of merchants by the general rules 
which obtain in all commercial countries. 


' COMPOSITION. — See Debter and Creditor. 


COMMONS. — See Levant and Couchant. 


No preſcription can make that appendant, which is not 
ſo in its own nature. - Common cannot be appendant to 
meadow or paſture, but only to lands, which are or have 
been arable. Coke's Rep. 36, b. 4 Common claimed to 
meadow or paſture muſt be appurtenant. id. 

No. inhabitant, or pariſhioner, as ſuch, has a . of 
common. 6 T. Rep. 59. 

- A right of 'common for all cattle, levant and couchant, 
cannot be claimed in right of a meſſuage only, without 
land on which at cattle might be levant and couckant. See 
LEVANT AND Covenanm: 5 T. Rep. 46: 8. 7. 
Rep. 396. 

It was ſaid by PowELL, 700. (2 L. Rayn. Io15,) that 
a cottage contains a curtilage, and ſo there may be a le- 
vancy and couchancy upon a cottage ; and that there is no 
difference between a meſſuage and cottage as to this matter. 
If there be four acres laid to it, it is a lawful * within 
the Stat. 31 Eliz. c. 7. 

One commoner may maintain an aQtion againſt another 
for ſurcharging a common, notwithſtanding he may have 
himſelf ſurcharged it. 4 T. Rep. 71. 

A 


Cp 1 

A lord cannot, by virtue of the ſtatute of Merton, (20 
H. III. c. 4,) incloſe and approve againſt a common of 
turbary; (2 Int. 87 ;) yet, where there is a common of 
paſture and a common of turbary in the ſame waſte, the 
common of turbary will not hinder the lord from incloſing 
againſt the common of paſture; for, they are diſtin 
rights. Suppoſing one man has common of paſture, and 
another has common 'of turbary, in the ſame waſte, he 
who has common of paſture cannot juſtify throwiag down 
the lord's incloſure, provided there be ſufficient common. of 
paſture left, becauſe another perſon has common of tur- 
bary in the ſame common. And, wherever rights are in 
their nature diſtin, as common of paſture and common 
of turbary certainly are, it will be juſt the ſame, though 
they happen to concur in one and the ſame perſon. Upon 
theſe principles it is held, that the lord's right to incloſe, 
under the ſtatute of Merton, is not anſwered by ſhewing a 
right of turbary in the ſame waſte; unleſs it be ſhewn 
that he is interrupted in his enjoyment of his common of 
 turbary. 2 7. Rep. 391: 6 7. Rep. 741. 

Hogs, goats, and geeſe, are not commonable. — Com- 
monable cattle are horfes, oxen, cows, and ſheep. Scrogg' 5 
Pract. 46. 

A common which has been encloſed thirty years ſhall not 
afterwards be thrown open. 1 Vern. 32. See Exckoacn- 
MENT. | 


CONDITION. — See Covenant, Duin 


CONFUSION, Property by. 


Where goods of two perſons are ſo hunted that the 
ſeveral portions can no longer be diſtinguiſhed, if the inter- 
mixture be by conſent, it is ſuppoſed the proprietors have 


an intereſt in common, in proportion to their reſpectiye 
ſhares; 
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ſhares; but, if one wilfully intermixes his money, corn, or 


hay, wich that of another man, without his approbation 
or knowledge, or caſt gold in like manner into another's 
melting- pot or erucible, our law does not allow any remedy 
in ſuch caſe, but gives the entire property, without any 
account, to him, whoſe original dominion (or property) is 
invaded, and endeayoured to be rendered uncertain, without 
his own conſent. 2 Black. Com. 405. | 


CONSENT. * Ses Confideration. 


CONSEQUENTIAL LOSSES any DAMAGES. 
See Neceſſity. 


It is a conan Wan in law and reaſon, that he 
who does the firſt wrong ſhall anſwer for all conſequential 
or following damages. 12 Mod. 639. But this rule admits 
of limitations. Though a man does a lawful thing, yet, if 
any damage do thereby befall another, he ſhall anſwer, i 
he could have avoided it; and this holds in all civil caſes. 
As if a man lops a tree, and the boughs fall upon another 
ipſo invito, yet an action lies. So if a man ſhoots at 
birds, and hurts another unawares. So if I have land, 
through which a river runs to your mill, and I lop the 
- fallows growing on the river-ſide, which accidentally tp 
the water, ſo as your mill is hiadered. So if I am building 
my own houſe, and à piece of timber falls on my neigh- 
bour's houſe, and breaks part of it. So if a man: aſſaults 
me, and I lift up my ſtaff to defend myſelf, and ſtrike 
another in lifting it up. But it is otherwiſe in criminal 
caſes ; for, there it is neceſſary that the mind be conſenting 
to thegCtion. L. Raym, 422, 3 

If I have a pond, I cannot let it out, that it may ( 
my neighbqur's land. Arg. Het. 119, cites 6 Edw. IV. 6. 
If a ſtranger drive my cattle upon your land, whereby they 

£ | are 
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are diſtrained by you, I ſhall recover againſt the ſtranger 
for this diſtreſs: by you. Lane, 67, cites 9 Edw. IV. 4. A 


ſmith pricks the horſe of a ſervant, being on a journey to 


pay money for his maſter to fave the penalty of a bond ; 
both ſervant and maſter may have their ſeveral actions on 


the caſe, for the ſeveral wrongs they have thereby ſuſtained. 


Per Cole, CG: J.: 2 Bulſt. 344. 
Where one is party to a fraud, all that follows by reaſon 


of that fraud ſhall be conſidered as done by him. Arg. Cre. 
Fac. 469. , 

A. breaks the fence of B. by which cattle gets into C.'s 
ground; C. thall have an action on the caſe againſt A. 
Ser. 131. 

If a man keeps a beaſt of a ſavage nature, it is at his 
peril to keep him up. Gilb. 187. 

A, on a fair-day threw a large lighted ſquib into the 


market-houſe, at Milbourne- port, (which was a covered 


building ſupported by arches, incloſed at one end, but open 
at the other, and on both ſides;) the ſquib fell on the ſtall 
of B. when another perſon, who ſtood by, to prevent inju- 
ry to himſelf and the goods of B. | inſtantly threw it. acroſs 
the market-place, when it fell on the ſtanding there of C. 
who alſo inſtantly threw it to another part of the market- 
houſe, and, in ſo throwing it, ſtruck D. in the face there- 
with, when, the combuſtible matter burſting, put out one 
of his eyes; it was held, that the intermediate perſons, 
acting in ſelf-defence, in repelling the danger from them- 


ſelves, were not liable; but that A. who firſt threw the 
ſquib, was alone anſwerable for the injury he had occa- | 


ſioned. 3 Wilſ. 403. 


CONSIDERATION. — See Agreement, Contract. 


Ihe chief grounds of contracts are con/ent- and conſidera- 
tion; ſo that perſons, who contract, muſt be in a capacity 
| to 


LL," = 


es 
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to conſent, and there muſt be a ſufficient conſideration or 
motive. A conſideration is expreſſed to be the proper 
material cauſe of a contract, and may be either expreſſed 
or implied. Expreſſed; as if I buy a horſe of Equus for 
L£ 20, I muſt pay the £20, or he may keep the horſe. 
Implied ; as that the hoſt of a common inn may detain the 
hoxſe of a gueſt, if he will not pay for his meat. For, 
in this caſe, the law doth intend and enforce a conſideration. 
2 Burr. 1012: 5 Rep. 19: Dier, 30. 

A conſideration of ſome ſort or other is ſo abſolutely 
neceſſary to the forming of a contract, that a nudum pattum, 
or bare agreement, to do an act, or pay money on one fide, 
without any compenſation on the other, is totally void in 
law, and a man cannot be compelled to perform it. Doctor 
and Student, d. 2, c. 24. As if one man promiſes to give 
another Z 100: here there is nothing contracted for or 
given on one fide, and therefore there is nothing binding on 
the other, But any degree of reciprocity will prevent the 
contract from being nated. Nay, even if the promiſe be 
founded on a prior moral obligation, (as a promife to pay 
a juft debt, though barred by the Satute of Limitations,) it 
is no longer a naked agreement. And, as this rule was 
- principally eſtabliſhed to avoid the inconvenience that 
would ariſe from ſetting up mere verbal promiſes, for 

which no good reaſon could be affigned, it therefore does 
not hold in ſome caſes, where ſuch promiſe is authenticated 
by written documents. 2 Black. Com. 445, 6. 

A conſideration ought to be matter of profit and benefit 
to him to whom it is to be done, by reaſon of the charge 
or trouble of him who doth it. Cre. Car. 8. If a perſon 
hath diſburſed ſeveral ſums for another without his reque/?, | 
and afterwards ſuch other ſays, that, in conſideration he 
hath paid the ſaid ſums for him, he will repay him ; this is 
no conſideration, becauſe it was executed before. Moor, 
220: Cro. Eliz, 282. A mere voluntary courteſy will not 

| be 
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de a good conſideration of a promiſe ; but the value and 
proportion of the conſideration is not material ; for; a 
ſhilling or a penny is as much binding as C100. Though, 
in theſe caſes, a jury will give damages in proportion to 
the loſs. Hob. 5, 106: 10 Rep. 76. And that is a volun- 
tary courteſy which has been undertaken without any 
proſpect of certain recompenſe. 2 Str. 728. But, if there 
was any requeſt, there the benefit ſhall be deemed to be not 
voluntary, but done in purſuance of the monk and an 
action will lie. Hob. 105. 

But, although a regueſt has been made, yet, if it was in 
conſequence of the offer, advice, or inducement, of the 
other party, it will not ſupport an action. And it ſhould 
ſeem, that any thing done in the courſe of a perſon's 
buſmeſs or employment ſhall not be deemed a voluntary 
courteſy, but the foundation of a contract. Trials or Pais, 
181: Cro. Eliz. 282: Hutt. 84. 

And a court of equity will not relieve againſt an agree- 
ment merely on the ground of an inadequacy of conſidera- 
tion, unleſs fraud can be ſhewn. 2 tk. 251: Ambl. Rep. 
18. Vet, if there ſhould be ſuch inadequacy as to ſhew 
that the perſon did not underſtand the bargain he made, or 
was ſo oppreſſed that he was glad to make it, knowing its 
inadequacy, it will ſhew a command over him which may 
amount to a fraud. 2 Bro. Rep. 175: 2 P. Wms, 203. 

If A. propoſes to ſell goods to B. and gives him a certain 
time, at his requeſt, to determine whether he will buy them 
or not, and B. within the time determines to have them, 
and gives notice thereof to A.; in this caſe, A. is not 
liable to an action if he does not deliver them to B.; for, 
B. not being bound by the original contract, there was no 
conſideration to bind A. 3 T. Rep. 653. 

A man cannot recover money due on an unlawful conſi- 
deration, ſuch as uſury, gaming, or ſmuggling. See thoſe 
three articles, 


And, 


„ . | 
And, though the conſideration be but in part unlawful, 
yet it ſhall viriate the action, which is founded in a the conſi- 
deration taken together. Cro. Elix. 199. 
And, though the party, claiming the protection of the 
law, has not been a party to the illegal tranſaction, yet, 
where the promiſe has ariſen from it, be cannot recover. 
2 Wi If. 133. f 
But, where the tranſaction is not in itſelf unlawful, no 
fubſequent illegal uſe of it ſhall deſtroy the remedy. As, 
where A. ſold tea to B. abroad, which was delivered at 
Dunkirk, though this tea was for the purpoſe of being 
ſmizggled into England, and that known to A. at the time; 
yet A. not being concerned iti the ſmuggling, and it being a 
fair ſale as to him, he may recover the price of the tea in 
England. Cowp. 341. 
A man is not bound in equity to diſcover the cbüßdera- 
- tion of a bond, which implies in. itſelf a conſideration. 
Hardres, 201. | | 


_ , CONSIGNMENT OF GOODS. 
See Bills of Lading, and Stopping Goods in tranſitu. 


CONSPIRACY. — See Combination, Dureſs. | 


CONTRABAND GOODS. — See Smuggling- 


Contraband goods are ſuch as are forbid by ſtatute, or 
the king's proclamation, to be exported or imported. 


CONTRACTS. ; 
See Agreement, Conſideration, Depoſit, Market, Rents. 
A contract is an agreement between two or more per- 


ſons, with a lawful conſideration or cauſe. As if a man 
. | ſell 
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ſell his horſe, dr other thing, to another for a ſum of 
money; this is a good contract, becauſe there is quid 5 


quo, or one thing for another. 


There is nothing within the limits of trade and mercan- 


tile tranſactions more neceſſary to be known than the law, 
as it regards the making of contracts and bargains. For 
want of it, great loſſes are daily ſuftained, and much 
money is waſted in fruitleſs litigations. This fubje& is 
principally regulated by the Stat. 29 Car. II. c. 3; which, 
as it was made to prevent knavery, is 8 ſtyled 
The Statute'of Frauds and Perjuries.“ 

By this ſtatute it is enacted, that, in the following cafes, 
no verbal promiſe ſhall be ſufficient to ground an action 


upon ; but, at leaſt, ſome note or memorandum of it muſt 


be made in writing, and ſigned by the party to be charged 


therewith, or by ſome other perſon by him thereto lawfully | 


authorized. 
I. Where an executor or adminiſtrator ay. to anſiber 
damages out of his own eſtate. 


II. Where a man undertakes to anſwer for the debt, 
default, or miſconduct, of another. 


HI. Pere any agreement is made upon conf deration of 


marriage. 

IV. Where any contract or ſale is made of lands, tene- 
ments, or hereditaments, or any intereſt in or concerning 
them. 

V. And where there is any agreement that is not to be 
performed within the ſpace of one year from the making 
thereof. 

VI. Aid, farther, that no contraft for the ſale of goods, 
wares, and merchandizes, for the price of {10 flerling or 
upwards, ſhall be allowed to be good, except the buyer, 1/1, 
accept of part of the goods fold, and actually receive the 
fame ; or, 2dly,'give ſomething in earneſt to bind the bargain, 
or in part of payment ; or, 3dly, that ſome note or memoran- 
| dum 
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dum in writing of the bargain be made and ſigned by the 
parties to be charged, or their agents thereunto yy 
authorized. 

As this ſtatute was made for the beneficial purpoſe of 
preventing frauds, and the perjuries.conſequent upon endea- 
vours to eſtabliſh pretended bargains, the courts of law and 
equity have been zealous in ſupporting its ſpirit and uſeful- 
neſs. And it is to be obſerved that, although a rigid adhe- 
rence to the doctrines of this ſtatute may in ſome inſtances 
bear hard upon innocent men, and appear to. favour the 
villain who-may invalidate a bargain made without the re- 
quiſites preſcribed by the ſtatute, yet = 
whole has never been diſputed. . 

I. By che firſt clauſe we are to underſtand, that execu- 
tors or adminiſtrators ſhall not be charged with. the payment 


| | of any ſum due from their teſtator or inteſtate out of their 


own pockets, in conſequence of any promiſe or underta- 
king they may make to that effect, unleſs ſuch promiſe be 
reduced into writing, and ſigned by ſuch executors or 
adminiſtrators. But on this clauſe of the ſtatute it does 
not appear that any determinations have been made. 

II. No one who undertakes by parole, i. e. by mere word 
of mouth, to pay the debt, or to make ſatisfaction for inju- 
ries done by another, ſhall be bound by ſuch promiſe. On 
this clauſe it has been decided, 1. That, if the perſon, for 
whoſe uſe the goods: are furniſhed, be liable at all, any 
other promiſe by a third perſon to pay that debt muſt be in 


writing, or it is void. As if the vender ſcruples to let 


the goods go without the money, and a third perſon deſires 
him to let the other have the goods, and ſays, If you 


do not know him, you know me, and I will fee you 


„% paid;” or, If he do not pay you, I will;“ or, © You 
«© muſt "_ my mother with bread, and I will ſee you 
« paid;” or, © If you cure D. of a wound, I will ſee 
you paid;” for, theſe are collateral undertakings. — 
But 


* # 
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But it is faid, that, if the original credit was given to the 
promiſer, and the ſeller cannot recover againſt the perſon 
for whoſe uſe they were furniſhed, then the perſon promi- 
ſing is liable, though it be merely verbal; as if he ſay, 
„ Let A. have goods, and I will pay you; or, * Look to 
« me for payment; for, thoſe are undertakings as for 
himſelf,, and he ſhall be intended the very buyer, though 
the delivery be to another by his appointment. 1. Salk. 27: 
2 T. Rep. 70. And, 2dly, it is held, that there is no dif- 
tinction between a promiſe to pay for goods furniſhed to 
the uſe of the third perſon, made before they are delivered, 
and one made after it. Cowp. 227 : 2 T. Rep. 80. A pro- 
miſe to pay a ſum of money as damages by a third perſon, 
upon a plaintiff's agreeing to withdraw the record, is not 
within the Staute of Frauds. 1 Vilſ. zog. But a pro- 
miſe to pay a certain ſum of money in conſideration of a 
ſtay of proceedings is. In the former caſe, it is quite 
uncertain as to the quantum of damages whether any would 
be recovered ; and in this the debt is the Haller debt of 
another. 2 HU. ga-... 

Where a perſon dives! an avis for ol for' a third 
perſon to a tradeſman, and at the ſame time informs the 
tradeſman they are for a third perſon, the perſon ordering 

them ſhall not be liable. 2 Ein. Rep. 567. bY 

A'promiſe by the indorſer of an unpaid note; to indemni- 
fy the holder, if he will proceed to enforce payment 
againſt the other parties on the note, muſt be in writing. 
Id. 484. X 

But, wherever the yorkie undertaking is jointly interetAl | 
with others, though they receive the benefit of his underta- 
king, no note in writing is there neceſſary; for, the under- 
taking ſhould be /-/ely for the debt of another, which here 
is not the caſe. As, where an action was brought againſt 
defendant and two others for appearing for plaintiff without a 
wariant, and defendant- promiſed that, if plaintiff would 
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not proſecute his action, he would pay him £10 and 
coſts, A note in writing in this caſe was held not neceſſa- 
ry, it not being a promiſe ſolely for the debt of another, 
the defendant being himſelf originally liable. 3 Burr. 1888. 
But, per Holt, if A. ſays, Do not proceed againſt B. 
« for a debt, and I will give you £10,” this would be 
within the ſtatute. 5 Mod. 213: Comb. 362. 

And, wherever a perſon is bound by law to do any act 
for another, or-to procure it to be done, if it is done, 
though without the requeſt of ſuch perſon, a ſubſequent 
promiſe by him to pay is good without a note in writing. 
As, where a pauper was taken ill, and an apothecary ſent 
for without the knowledge of the overſeers of the poor, 
who attended and cured her, and after the cure the over- 
ſeers promiſed to pay him by parole; it was adjudged ſuffi- 
cient to charge them ; for, the overſeers are bound to pro- 
vide for the care of the poor, and ſo ſhall be deemed origi- 
nally liable. Buller's N. P. 281. 

It is perhaps impoſſible to lay down any rules on this 
head that will univerſally apply ; but each caſe muſt, under 
its own peculiar circumſtances, be left to the diſcretion of 
the jury, to determine to whom the credit was originally 
given. And this circumſtance ſhews the manifeſt neceſſity 
there is that merchants and tradeſmen ſhould in no inſtance 
be ſatisfied with the undertaking of a third perſon, unleſs it 
be in writing. © 

III. No promiſe, made in | conflberation of any propoſed 
marriage, ſhall be binding, unleſs it be in writing and 
ſigned; as to which it has been held, that mutual promiſes 
to marry are not within the act, which relates only to con- 

tracts in confideration of marriage. 1 L. Raym. 387: Salk, 
280: Bull. N. P. 280: Str. 34. 

But an agreement by letter takes it out of the ſtatute. 
2 Vent. 261: 2 Ch. Rep. 147: 1 Vern. 110: 2 Vern. 322 
Skin. 142: 2 Bro. Rep. 32: 3 Bro. Rep. 318. | 
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A parent agreeing to give a child a marriage-portion, yet 
does not execute nor is party to the articles, but ſets his 
name as a witneſs, he is ſtill bound. 1 Wilſ. 118. | 

IV. No contract by word of mouth for the ſale of lands, 
or any intereſt therein, is good. It has been held, that this 
clauſe of the ſtatute does not extend to a contract for the 
ſale of timber growing upon land. Bull. N. P. 281? 
1 I. Raym. 182. 

A letter ſigned by the party is ſufficient to prevent the 
operation of the ſtatute, not only on this clauſe of it, but 
alſo as to agreements made in conſideration of marriage ; 
but, wherever a letter is relied on as evidence of an agree- 
ment, it muſt be ſtamped before it can be read; it mult alſo 
diſtinctly furniſh the terms of agreement: or it muſt at 
leaſt refer to ſome written inſtrument, in which the terms 
are ſet forth. It muſt alſo appear that the other party ac- 
cepted ſuch terms, and acted in contemplation of them. 
2 Bro. Rep. 32, 318: 3 Burr. 1663: Prec. Ch. 560: Str. 
426; 1 Ath, 12. | 

It is an eſtabliſhed. rule, that a parole agreement in part 
performed is not within the proviſion of the ſtatute. 2 Bro. 
Rep. 566. And in ſome caſes the Court of Chancery will 
compel the diſcovery of merely parole agreements, and alſo 
a performance ; but, whenever that is done, the terms of 
ſuch agreement ſhould be clear, definite, and conclu/rve ; 
for, if the court can colle& a right of deliberation, or a 
place of repentance, to have been reſerved, the contract 
ſhall not be conſidered as complete, till it be reduced into 
writing, or in part performed. 6 Bro. P. C. 45: 2 Bro. 
Rep. 566. As to what acts amount to a part-perfor- 
mance, the general rule is, that the acts muſt be ſuch as 
could be done with no other view .or deſign than to 
perform the agreement, and not ſuch as are merely 
introductory : or ancilary to it. Amb. 586: 1 Bro. Rep. 
412, Ihe. giving of poſſeſſion is therefore to be con- 
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Gdered as an act of part- performance. 1 Fonbl. Eg. 175, u. 


But giving directions for conveyances, and going to view 
the eſtate, are not. 1 Ak. 12: 6 Bro. P. C. 45. Pay- 
ment of money is alſo faid to be an act of part-perfor- 
mance. 3 Ait. 4. But it ſeems that payment of a ſum, by 
way of earneſt, is not. Pre. Chan. 560: 2 Eg. Ca. Abr. 
46, Pl. 12: 1 Ch. Rep. 128. But ſee 3 Ch. Rep. 16, and 
2 Freem. 128. Nor does it appear that merely writing inſtruc- 
tions for the attorney is ſufficient, viz. © The leafe renewed; 
« Mr. Stokes to pay king's tax, alſo to pay Moore {24 a 
« year half-yearly; Mr. Stokes to keep the houſe in repair, 
ce &c.” For, it was, in the caſe of Stokes againſt Moore, 
ſaid, (1 Fonbl. Eg. 166,) that the ſignature required by the 
ſtatute is to have the effect of giving authenticity to the 
whole of the inſtrument; and, where the name is inſerted 
in ſuch a manner as to have that effeR, it did not much 
Ggnify in what part of the inſtrument it was to be found, 
as in the formal introduction to a will. But it could not be 
imagined, that a name, inferted in the body of an inſtrument, 
and applicable to particular purpoſes, could amount to ſuch 
an authentication as the ſtatute required. 1 P. V ms, 770. 

But an agreement in the party's own hand-writing, be- 
ginning thus, © I, A. B. agree to ſell, &c.“ is a ſufficient 
ſigning within the ſtatute. 1 Ein. Rep. 190. 

And it has been determined, that, in caſes of ſales of 
lands, the auCtioneer is not to be conſidered as the agent of 
both parties; and therefore his entering the name of the 
buyer of a lot of land in his book, as the purchaſer, is not 
a note in writing within the ſtatute. Id. 101. Otherwiſe, 
as to ſales of goods. 3 Burr. 1921. 

V. No parole contract or agreement, let the conſideration 
of the agreement be what it may, ſhall be binding, unleſs 
it be to be performed within a year. On this head, it has 
been reſolved, that a promiſe to pay upon the return of a 
ſhip is not within the ſtatute; for, it is poſſible that the 
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(hip may return within the year. So a promiſe to pay £6 
a year wages, and to leave an annuity of £16 for life by 
will ; for, it might poſſibly be performed within the year. 
Bull. N. P. 280: 3 Burr. 1278: 1 Salk. 280: 3 Salk. q. 

As to this point, the rule is, * That, where che agree- 
„ment depends upon a contingency, and it does not appear 
but that the contingency will happen within the year, and 
« it contains nothing to ſhew the contrary, there a note 
„in writing is not neceſſary ; becauſe, the contingency may 
happen within the year, and ſo the agreement be per- 
formed within that time; but, where it appears, from the 
„% whole tenor of the agreement, that it is to be performed 
* after the year, there an agreement in writing is required 
under the ſtatute.” 3 Burr. 1281. 

VI. No contract for the ſale of goods, of the price of 
{10 or upwards, ſhall be valid, unleſs, 

1. The buyer ſhall accept and actually receive ſame part 
of the goods ſold. } 
2. Or give ſomething in earneſt, or in part of 3 

3. Or ſome memorandum thereof be ſigned by the part 
to be charged. 8 

This is a moſt material clauſe, and requires great atten- 
tion, inaſmuch as it does not appear that any cuſfom or 
»/age of trade or dealing can be ſet up to defeat the provi- 
ſions of the ſtatute. If I, by word e mouth, deal for 
1000 ſheep or 1000 ſacks of flour, and no earneſt be paid, 
nor any of the ſheep or flour be delivered, nor any memq- 
randum thereof be ſigned, the bargain will be void, and the 
ſeller. may ſell the ſame ſheep or flour to any other perſon. 

This doctrine has been lately exemplified, firſt, in the 
caſe of Alexander v. Combes, Trin. 28 Geo, III. C. P. 
It was an action of trover for ſheep, tried before Mr. 
Juſtice Groſe, at Ea Grinſtead. It appeared that the 
plaintiff had agreed to buy the ſheep of the defendant at 
Lewes fair, and to take them away at a certain hour. 


L 3 There 


T4 


[ 150 J 

There was no money paid, nor any ſheep delivered. The 
plaintiff not coming at the appointed time, nor ſending to 
take the ſheep, the defendant ſold them to another perſon ; 
and the plaintiff obtained a verdict. But this verdict was 
afterwards ſet aſide, and a nonſuit entered; the court being 
clearly of opinion, that, as there was no earne/?, delivery, 
or agreement in writing, the Statute of Frauds prevented 
any property from veſting in the plaintiff. 1 H. Black. 20. 
A written order, given by the ſeller of goods to the 
buyer, directing a third perſon, in whoſe care the goods 
are, to deliver them to the buyer, is a ſufficient delivery 
within the ſtatute. 2 Eſpin. Rep. 598. 

It has formerly been held, that the ſtatute relates only ta 
contracts for the actual ſale of goods, where the buyer is 
immediately anfwerable, without time given him by ſpecial 
agreement, and where the ſeller is to deliver the goods im- 
mediately; and that, upon this principle, where one be- 
ſpoke a chariot to be made for him, and when made re- 
fuſed to take it, it was held to be not within the ſtatute. 
It was conſidered as extending to contracts executed, not to 
ſuch as are to be performed in future. 4 Burr. 2101 : 1 Str, 
506. But it has been ſince decided, that the ſtatute does 
extend to executory contracts, and that the cafe concerning 
the chariot was out of the ſtatute, not becauſe: it was an 
executory contract, but becauſe. it was for work and labour 


10 be done, and materials, &c. 16 be found, which is diffe- 


rent from a mere contract of ſale, to which ſpecies of con- 
tract alone the ſtatute is applicable. 2 H. Black, 63. 

On ſales of goods by auction, where there is no note in 
writing, but the auctioneer (he being to this purpoſe conſi- 
dered as the agent both of the buyer and ſeller, 2 H. Black. 
63) puts down the name of the buyer in his book, it is a 


note in writing, within the ſtatute. 2 Burr. 1921: 1 Black. 
599. But it is otherwiſe on à ſale of lands, 1 E/pin. Rep. 
101. Sce AUCTION. Pp 


And 
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And a broker, who is employed to ſell goods for any 
perſon, and who agrees for the ſale of them, and gives to 
the purchaſer and to his employer a /ale-note, is to be con- 
ſidered as the agent of both parties, and ſuch note ſufficient 
within the ſtatute. Id. 16. - 

In illuſtration of the terms accepting * receiving part of 
the goods ſold, it may be obſerved, that, where goods were 
weighed by the putchaſer's ſervant, it amounted to ſuch a 
delivery as took the caſe out of the ſtatute. - - 

And where the ſtatute ſays, that the memorandum ſhall 
be ſigned by the party, or ſome other perſon by iim law- 
fully authorized, it does not intend an appointment by a 
letter of attorney, but that the contract be ſigned with the 
privity, confent, and approbation, of the 2 2 H. 
Black. 63. 

A ſale of goods for more than £10 by Faced at one 
place, to be afterwards delivered at another, is within the 
Statute of Frauds, if no part of the goods contracted for 
were delivered, nor any thing given by the buyer to bind 
the bargain, nor any memorandum thereof in writing. 
7 T. Rep. 14. But this caſe was decided upon the princi- 
ple that the ſample was no part of the goods contracted for; 
ſo that, in caſes of this kind, to make the bargain binding, 
it would be right to contract that the ſample ſhould be con» 
ſidered as a part of the goods fold. 

As to warranties, = Warranties muſt be made * the 
ſale; for, if they be made aſterwards, and not at the time 
of the ſale, they are void warranties, unleſs perhaps a new 
conſideration ariſes. A general warranty will not extend 
to guard againſt defects, which are plainly and obviouſly 
the object of one's ſenſes ; as, if a horſe be warranted per- 
fect, and wants either a tail or an ear, unleſs the buyer be 
in this caſe blind. But if cloth be warranted to be of fuch 
a length, and it is not, there an action lies; for, that can- 
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not be diſcerned by fight, but only by collateral proof, the 
meaſuring of it. Finch's Law, 189. 

Alſo, if a horſe be warranted ſound, and he wants an eye, 
though this ſeems to be an object of the ſenſes, yet, as 
the diſcernment of theſe defects is ſometimes matter of {kill, 
an action lies. Salk. 24. 

But a warranty before a ſale may be good; as if, upon 2 
treaty about the buying of certain goods, the buyer ſhould 
aſk the ſeller if he would warrant them to be of ſuch a 
value, and to be his own goods, and the ſeller ſhould war- 
rant them, and'then the buyer ſhould demand the price, and 
the ſeller ſhould ſet it; and the buyer ſhould take time to 
confider for two'or three days, and then ſhould come and 
give the ſeller his price, yet this warranty is good, becauſe 
the warranty is the ground of the treaty. L. Raym. 1120. 

3. A warranty can only reach to things in being at the 
time of the warranty, and not to things in futuro; as, that 
a horſe is ſound at the time of buying him, not that he ſhall 
be ſound two years hence; but, if the. vender knows the 
goods ro be unſound, and hath uſed any art to diſguiſe 
them; or if they are in any ſhape different from what he 
repreſented them to the buyer, this artifice ſhall be equiva- 
lent to an expreſs warranty, and the vender is anſwerable 
for their goodneſs. 3 Blact. Cam. 150: 2 Roll. Rep. 5. 

As to flopping goods in tranſitu, Sce BILL or Lapins, 
and STOPPING GooDs in tran/{tu. 

As to the execution of the contra? 

If any contract be made to transfer the right of chattels, 
if it be immediately executed, the property is altered. 
Therefore, if A. contracts to ſell B. a horſe for { 10, there, 
if B, either pays or tenders the money, B. has the property 
in the horſe, and is entitled ta an action. So, if A. tenders 
the horſe, he may bring an action for the money ; for, the 
right of the money is transferred by the bargain, and if. 
ſuch contracts were executory, i. e. if either party, at any 
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other time after the bargain made, by a tender or offer to 
perform his part of the bargain, could not oblige the other 
to perform his, it would make all contracts perfectly uncer- 
tain. But, where the contract is executory on botli ſides, 
there, no intermediate right is transferred, but only a con- 
tract or agreement made. As if A. had promiſed to deliver 
the horſe on a dav to come, and B. promiſed on ſuch deli- 
very to pay (10, there, if A. deliver or tender the horſe at 
the day, he has a right to the money; ſo, if B. at the day 
tender or pay the money, he has a right to the horſe. But 
B. has no right to the horſe without a tender of the money, 
nor A. any right to the money without a tender of the 
horſe. But if A. tenders the horſe and B. refuſes to pay, 
A. need not deliver the horſe to B.; for, the tender is ſuffi- 
cient, if the payment be not made by B; for, on the ten- 
der of A. the payment of B. ought to have been made im- 
mediately according to the contract. But, if the con- 
tract was not only executory on the part of A. but farther 
executory on the part of B. alſo, as if A. agrees to deliver 
the horſe, and B. agrees to pay him £10 at a month aſter 
the delivery, there A. muſt not only tender the horſe, but 
deliver it without payment of the money, and has only an 
action for the money; becauſe, the contract is ſo made as 
to be executory on the part of B. after the delivery of the 
horſe by A. Gb. Action of Debt, 365. 

If A. contracts to deliver 400 quarters of barley in a 
year, at 16s. per quarter, theſe, being cumberſome goods, 
may be delivered at ſeveral times; and if A. tenders any 
part, (as ſuppoſe 20 quarters,) if he be not paid, he may 
refuſe to deliver it; but, if A. delivers it, he waves the 
benefit of preſent payment, and the tender or delivery of 
part does not excuſe: him from delivering or tendering the 
reſt; for, he muſt complete his bargain, in order to compel 
B. to perform his part. Gilb, Aion of Debt, 366. 
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IH a 00 made which is executed in part by one 
fide and executory on the other, the ancient rule was, that, 
if that part which was executory became impoſſible by the 
act of God, it was an excuſe for not performing the bar- 
gain. As if A. ſold a horſe to B. in his ſtable, and the 
horſe died, that excuſed the delivery, and A. ſhould have 
an action of debt for the remainder of his money; but 
this muſt be underſtood with this diſtinction, that, if A. 
ſtipulates to deliver the horſe, there, if the horſe dies, this 
will excufe the delivery of the horſe, but will not entitle A. 
to the money, becauſe he was to have the money upon the 
delivery; but, if B. gave earneſt for the horſe, and by 
contract was immediately to take the horſe, there, though 
the horſe died, the loſs was to B.; and ſo A. was entitled to 
the money. 1d. 367. 

As to earneſt. 

After earneſt given, the vender cannot ſell the goods to 
ba without a default in the vendee; and, therefore, if 
the vendee does not come and pay, and take away the goods, 
the vender ought to go and requeſt him; and then, if he 
does not come and pay, and take away the goods in conve- 
nient time, the agreement is diſſolved, and he is at liberty to 
| ſell them to any other perſon. 1 Salk, 113. 

An earneſt only binds the bargain, and gives the party a 
right to demand, but then a demand of the goods without 
payment of the money is void; for, the money muſt be 
paid at the taking away of the goods, where no other time 
of payment is appointed. 1 Salk. 113, 

' - - Giving earneſt will not, in caſe of the fale of lands, take 
it out of the Statute of Frauds. | 

And, whatever ſum 1s paid for earneſt, Ra RPE 
part of the-price when the goods come to be paid for. 1 
Saund. 319. See DEPOSITr. 

As to goods fold on credit, See CREDIT. 

A to delivery of goods. See DEL1veny. 
CO- 
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CO-PARTNERS. — See Partners. 


COPYHOLDERS. 


In order to put copyholders on their guard again for- 
feitures of their eſtates, the following ſhort ſtatement of 
cauſes of forfeitures are introduced, viz. 

1. Refuſing after due warning to do ſuit of court, Unilels 
prevented by inevitable accident. 

2. If he tenant wlflly denies the Jon his ren, bein 
perſonally demanded. | 

3. Not performing ſervices due to the lord. 

4 If he ſue a replevyn againſt the lord, on bis lawful 
diſtreſs for his rent or ſervices. 

5. Refuſing to pay a fine certain, on n admittance, being 
demanded. 

6. If che heir do not come in and he admitted, after three 
proclamations. But the Star. 9 Geo. I. c. 29, makes a 
ſpecial proviſion for infants and married women. And the 
lord cannot ſeize a copyhold eſtate, as forfeited for want of 
a tenant, without a"cuſtom. 3 7. Rep. 162. 

7. Granting a leaſe for more than one yu rr the 
lord's licenſe. 

8. Copyholder for life cutting down timber<trees, 

9. If he commit waſte : — voluntary, as pulling down a 
. houſe, cutting down trees, &c. permiſlive, as ſuffering 

the roof of his houſe to let in ram, or the houſe to fall. 

Note. — Idiots and lunatics, though able to take copy- 
holds, cannot forfeit them. 

As to the eſfedt of forfeiture. — Tt is to be obſerved, that 
the Court of Chancery will ſometimes relieve againſt a 
forfeiture for waſte, and compel the lord to re-admit on 
receiving ſatisfaction for the injury he has ſuſtained. Such 
relief is particularly given where the waſte is committed 
through ignorance, or where the waſte is merely permiſſive, 
and there has not been an obſtinate perſeverance in neglect- 


ing 


1 156 J 

ing to repair after notice. 1 C. C. 95: Prec. Ch. 568. 
Another inſtance, in which relief againſt forfeiture for 
waſte is ſaid to be proper, is, where the leſſee of a copy- 
' holder. commits waſte without his direction or privity. 
Toth. 237. But in this latter caſe it may be doubted whe. - 
ther the waſte is a forfeiture. Mod. 49. 
Alſo, when the eſtate is forfeited for non-payment of 
rent, or fine, or ſuch things where a value may be ſet upon 
them, and compenſation made the lord on any laches. of 
time, the tenant may be relieved ; for, there, the land is but 
in nature of à ſecurity for thoſe ſums. Preced. Chan. 596, 

1 | 1 
2 Where a leaſe for years is made without licenſe, and not 
warranted by cuſtom, and, which is found to be a forfeiture 
at law, equity has nothing to do with it to give any remedy, 
It is like to a feoffment made or a fine levied by particular 
tenants, againſt which there can be no relief. J. 574. 

Where copyhold lands are purchaſed in fee, in. truſt for 
an alien, the lands are not ſeizable by the king; nor is the 
truſt forfeited to him ; for, if the lands are forfeited as pur- 
chaſed for ſuch alien, then the lord of the manor * 
loſe his fines, ſervices, &c. Hard. 436. 
| Hs to fines payable on admiſſion. — If there be two copar- 
ceners: or tenants in common of a copyhold, and the one 
dieth, and the other hath all by deſcent, he ſhall be admitted, 
and ſhall pay a fine. But, if two joint tenants be, 'and the 
one dieth, the other ſhall have all by the ſurvivorſhip, with- 
out admittance or paying fine : becauſe, joint tenants to all in- 
tents and purpoſes are ſeized per my et per tout, by a half and 
by the whole. Sir Edward Coke's Complete Copyholder, 162. 
If two ſeveral copyholders join in a grant of their copy- 
hold by one copy; or if one copyholder, having ſeveral 
copyholds, granteth them by one copy; yet the grantee 
ſhall pay ſeveral fines, for they ſhall enure as ſeveral 
grants. Did. 


But 
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But if two joint tenants, or two tenants in common, or 
a tenant for life, and the remainder man join in the grant 
of a copyhold, one fine only is due, and it ſhall enure as 
one grant only, So, if a ſurrender be made, and after a 
common recovery is had by plaint, in nature of a writ of 
entry, in le poſt, for the better aſſurance, one fine only 
ſhall be paid. Id. 163. 

If a copyhold be ſurrendered for life, remainder to a 
ſtranger, though the admittance of tenant for life be ſuffi- 
cient to inveſt the eſtate in him in remainder, yet, upon the 
death of the tenant for life, he in IE ro: ſhall be ad- 
mitted, and pay a fine. Id. 162. 

So, if a copyhold be granted to three, to hold for their 
fuceeſſive lives, where, by the cuſtom, ſucceſhon is in force, 
if any one dieth, he that next ſucceedeth ſhall be admitted, 
and pay a fine. Ibid. 

On admittance where the fine is certain if the copyholder 
refuſeth to pay it on demand, this is a forfeiture ipſe facto. 
1bid. — But, if the fine be uncertain, though a reaſonable 
fine be aſſeſſed, yer;-becauſe no one is bound to provide for 
an uncertainty, the copyholder is not hound to pay it on 
demand: he ſhall have a convenient time to diſcharge it, if 
the law limit no certain day for payment of it; and if, 
within convenient time it be not diſcharged, it is a forfeiture 
without preſentment. 5. — But, if it be unreaſonable, it is 
no forfeiture, though it be never paid. 714. 


CORN. 


It is illegal to fell corn by any other meaſure than the 
Wincheſter meaſure. 4 7. Rep. 750. 

And the buyer of corn by any other than the Wincheſter 
meaſure forfeits the penalty of 405. beſides the value of the 
corn, by Silat. 32 and 23 Car. II. c. 12: 5 T. Rep. 
353. 50 

COVENANTS. 
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COVENANTS. — See As, Contracts. 


If a man covenants for his heirs, it is then a covenant 
real, and deſcends upon his 'heirs, who are bound to per- 
form it if they have aſſets by deſcent, but not otherwiſe, 
If he covenant for his executors and adminiftrators alſo, 
his perſonal afſets as well as his real are pledged. See 

DEeBTOR-AND CREDITOR. | 
_ Covenants are either collateral, or ſuch as run with the 
land. Of theſe, collateral covenants, which do not touch 
or concern the thing demiſed in any ſort, bind only the 
covenantor, and his executors or adminiſtrators who re- 
preſent him. 5 Co. 16: Cro. Car. 188. — But covenants 
that run with the land, that is, which extend to ſomething 
in eſſe, parcel of the demiſe, and affect the eſtate, lie 
between all thoſe who are privy in tenure or contract, 
though not named. 1 Fonbl. Eg. 344. 

A collateral covenant to be done upon the land, as to 
build de novo, ſhall bind the aſſignee if he be named. 5 Co. 
16, 3. But this liability of the aſſignee does not extend to 
covenants broken before the aſſignment; as a covenant to 
build within a certain time, which was paſt before the 
aſſignment. 1 Salk. 199: 3 Burr. 1271: 1 Black. Rep. 
351. Nor is the affignee to be affected by any covenant 
broken after he has aſſigned. 1 Freem. 336. 

As the affignee is at law liable only for the rent aQtually 
incurred, or covenants broken during his poſſeſſion, if he 
aſſign the very day before the rent becomes due, the leſſor 
cannot maintain his action. Carth. 177: 4 Mod. 71: 3 
Co. 22: 1 Salk. 81. Nor will the circumſtance of fuch 
aſſignment, being per fraudum, as to a beggar, alter the 
caſe. Str. 1227. 

| There are three different kinds of covenants: 1. Such as 
are called mutual and. independant, where ether party may 
recover — from the other, for the i injury he may bave 
received 
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received by a breach of the covenants, in his favour, and 
where it is no excuſe for the defendant to allege a breach 
of the covenants on the part of the plaintiff. 1 H. Black. 
273, u. (a) 389: 2 H. Black. 1312: 6 T. Rep. 570. —2. 
There are covenants, which are conditions and dependant, in 
which the performance of one depends on the prior per- 
formance of another; and therefore, till this prior condition 
is performed, the other party is not liable to an action on 
his covenant. 1 H. Black. 270: 2 Doug. 688: 1 7. Rep. 
638: 4 T. Rep. 761: 6 T. Rep. 665: 8 T. Rep, 366.— 
3. There are alſo concurrent covenants, which are mutual 
conditions, to be performed at the ſame time ; and, in theſe, 
if one party was ready, and offered to perform his, he, who 
was ready and offered, has fulfilled his engagement, and 
may maintain an action for the default of the other, though 
it is not certain that either is obliged to do the firſt act; 
and the dependance. or independance of covenants is to be 
collected from the evident ſenſe and meaning of the parties; 
and, however they may be tranſpoſed in the deed, their pre- 
cedency muſt depend on the order of time, in which the 
intent of the md requires the performance. 2 Doug. 
688, 

It 5 a rule long eſtabliſhed in the conſtruction of cove- 
nants, that, if any money is to be paid beſore the thing is 
done, the covenants are mutual and independant. 2 H. _ 
389: 1 Salk, 170: 1 L. Raym. 662: e e 98: 
Mod. 455: 1 Saund. 319. | 

As to mutual covenants, to be dime at the ſame 
time, it may be obſerved, that the rule laid down is, that, 
when ſomething is to be performed by each party-at the 
ſame time, he who was ready, and offered to do his part, 
may fue the other for not performing his. The party muſt 
ſhew he was ready: but, if the other ſtops him, on the 
ground that he will not perform his part, it is not neceſſary» 
for the firſt to go farther, and do a nugatory act. If a 

draught 
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draught of a deed be ſhewn to a party, for his approbation 
of the form, and he will not read it, he who tendered the 
draught need not go farther.” 2 Doug. 684. 

Where the participle doing, performing, paying, repair- 
ing, is prefixed to a covenant, it is clearly a mutual cove- 
nant, and not a condition precedent. 2 Black; Rep. 1312: 
Sid. 280. 

Where the covenants are mutual and independant, the 
defendant cannot plead a breach by the plaintiff, in bar of 
the plaintiff's action for a breach by the defendant ; for, 
the damages may be unequal, and therefore each party muſt 
recover againſt the other the damages he ſuſtained. 1 Lev. 
16: 3 Lev. 41: Cowp. 56: 1 Salk. 122: 4 T. Rep. 561. 

And, if there be a day ſet for the payment of money, or 
doing the thing which one promiſes, agrees, or covenants, 
to do, for another thing, and that day happens to occur be- 
fore the time, the thing for which the promiſe, agreement, 
or covenant, 1s made, is to be performed by the tenor of 
the agreement; there, though the words be, that the party 
ſhall pay the money, or do the thing for ſuch a thing, or iu 
conſideration of ſuch a thing ; after-the day is paſt the other 
ſhall have action for the money or other thing, although 
the thing for which the promiſe, agreement, or covenant, 
was made, be not performed ; for, it would be repugnant 
there to make it a condition precedent, and therefore they 
are, in that caſe, left to mutual remedies, on which, by the 
expreſs words of the agreement, they have depended. Per 
Holt, Ch. F.: 12 Mod. g61. | | 

Where a covenant goes to the whole of the conſideration 
on both ſides, that is a condition precedent ; but, where it 
goes not to the whole, but only to a, part, there it is not a 
condition precedent, and each party muſt reſort to his ſepa- 
rate remedy. 1 H. Black. 373. u. (a): 2 H. Black. 1312. 

If one covenant with another to acquit him of all charges 


iſſuing out of land, and after, by parliament, the tenth part 
« of 
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AM 


of the value (not of the i as) of all lands are given to the 
king, the covenant ſhall not extend to this; but, if the par- 
liament had given the tenth part of the 7/ues of the land, 
the covenant would have extended to this, as well as to 
rents, commons, and ſuch like things, wherewith the land 
is charged. ) Edw. IV. 6: Bro. Grant. 164. 

Under an agreement, that a leaſe ſhall be made, contain- 
ing all fair and uſual covenants, a covenant not to alien, &c, 
without conſent, is good. 1 Eſpin. Rep. 8. 

LEASES RENEWABLE, — See Tenant-Right, 


* COUNTY COURT. — See Juriſdiction. 
| «SOURS» — See Contrad. 


"CREDIT. — See Tatereft 


If * are ſold upon any time given as credit, an adden 
cannot be brought before the time is expired; and, if decla- 
ration be before, defendant muſt plead the general iſſue, and 
give it in evidence. But, if a perſon parts with goods upon 
condition of receiving bills payable at a future day, and he 
do not receive the bills, the other party being deficient in 
his part of the contract, an action may be maintained im- 
mediately after the expiration of the time agreed upon for 
the delivery of the bills. And ſo if the given credit was 
- after the ſale. 1 E/pin. Rep. 430. 

But, to bind a tradeſman to credit, that credit muſt be 
given at the time of the ſale; for, if it be voluntary, ſub- 
ſequent to, and not making any part of, the original con- 
tract, it may at any time be retracted. 1 Eſpin. Rep. 430. 

And, by the cuſtom of London, if a debtor give a 
bond or other obligation for a debt contracted in the city, 
pa yable at @ future day, and it is ſuſpeCted that he intends 
to fly, or withdraw his goods -out - of the city before the 

M day, 
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day, his body may be arreſted for better ſecurity on an afh- 
davit of the above facts, confirmed by four citizens, who 
teſtify to their belief of the truth of the affidavit. When 
the debtor is apprehended, he muſt either go to priſon, 
or find two ſureties, who will undertake that he ſhall be 
forthcoming on the day of payment, or that they, will pay 
the debt for him: Emer/on, 63. 


CREDITORS. — See Debtor and Creditor. 


CUSTOMS. 


7 Cuſtoms, to be good and valid, muſt be, 1. Ancient, be- 
yond the memory of man. 2. Continued, without any in- 
terruption of the right. 3. Peaceable, and not ſubject to 
contention and diſpute. 4. Reaſonable, that is, there muſt 
be no legal reaſon againſt them. 5. Certain, without any 
doubt. 6. Compulſory, and not optional. 7, and laſtly. 
Wees there "aro more than one,-they maſt be ag, 
and not oppoſed to each other. 

No cuſtom can prevail againſt an expreſs act of tas 
Ment; therefore, a cuſtom that every pound of butter, ſold 
in a certain market, ſhould weigh 18 ounces, is bad, being 
directly contrary to Stat. 13 and 14 Car. II. c. 26, which 
directs it to contain 16 ounces. 3 T. Rep. 271. | 


CUSTOMS. — See Exciſe. 


By the Stat. 2) Geo. III. c. 31, all goods, wares, and 
| merchandizes, where any duties are impoſed by. the Stat. 
27 Geo. HI. c. 13, which ſhall be unſhipped, landed, or 
delivered, out of any veſſel. or boat, before the duties are 
fully paid or ſecured, ſhall be forfeited, together with the 
package, and may be ſeized. And every perſon ſo doing, 
-or aiding or concealing, or receiving, &c, ſuch goods, 
a 1 wine 4 

| By 
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By the 13 and 14 cu II. e. 11, if any goods ſhall be 


| Wii or taken in from the ſhore into any barge, &c. to be 


carried aboard any ſhip outward bound, or laden or taken 
in out of any ſhip coming in from foreign parts, without 


a warrant and preſence of an officer of the Cuſtoms, ſuch 
barge, &c. ſhall be forfeited, and the wharfinger offend- 
ing ſhall forfeit (ioo, and the maſter, purſer, boatſwain, 


or other mariner, of any ſhip inward bound, conſenting 


thereto, ſhall forfeit the value of the goods; half to the 


king, and half to him that ſhall ſue. 

By 8 Anne, c. 13, if foreign goods, ſpecified in any 
certificate, whereupon any drawback is to be made, or de- 
bentures to be made forth for any ſuch drawback, ſhall not 
be really and bond. fide ſhipped and exported, except in caſe 
of diſtreſs, &c. they ſhall be forfeited; and perſons con- 


cerned ſhall forfeit treble the value of the drawback, and 


boats, horſes, &c. 

Aud, by the ſame ſtatute, if goods ſhall be unſhipped 
wich intention to be landed without paying cuſtoms, or if 
any prohibited goods ſhall be imported, they ſhall be for- 
feited, and perſons concerned ſhall forfeit treble the value, 
with boats, &c. 

By Stat. 6 Geo. I. c. 21, if goods are 1 the 
claimer ſhall within ten days make ſuch proof before the 
commiſſioners, if in the port of London, or before the col- 
lector in other ports, as the ſtatute requires; whereupon 
the goods ſhall be delivered without delay or charge, with 
coſts ; which ſhall be reckoned a full ſatisfaction for dama- 
ges. Sect. 41. But if the proof be ſatisfactory, and the 
owner has received any damages by the ſtep, he may bring 
his action. Sea. 42: 

And the officer, if he pleaſe, may TO notwith- 


ſtanding the directions of the commiſſioners ; in which caſe 


he ſhall be liable to be ſued by the owners for the recovery 
=, the goods, with full coſts; or if the commiſſioners ſhall 
| M 2 give 


- 


y 
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give 1 no directions for delivery of the goods, the owner =y 
nevertheleſs ſue for them, &c. Se. 43. 

If goods and merchandizes are brought by a merchant to 
a port or haven, and there part thereof ſold, but never put 
on land, they muſt pay the cuſtoms; and diſcharging them 
out of the ſhip into another upon the ſale amounts in law 
to a putting them upon the land; ſo that, if the cuſtom-du- 
ties are not paid, the goods will be forfeited. 12 Co. 18. 

It was heretofore held, 3 Jl/. 61, that an action of 
treſpaſs lies againſt Cuſtom-Houſe officers for entering a 
houſe and ſearching. for ſmuggled goods if none be found. 
But now, by the Stat. 23 Geo. III. c. 70, certain regula- 
tions are marked out in fayour of the officers, which put 
them in a leſs' perilous ſituation than heretofore, where 
there was probable cauſe. of the ſeizure. 
But it has been determined, that a judge's certificate, 
under the ſtatute that an officer had probable cauſe 'for 
ſeizing goods, does not extend to injuries accompanying 
fuch ſeizure, ſo as to prevent the plaintiff from recovering 
damages and coſts, under the Statutes 23 Geo. III. c. yo, 
ſect. 29, and 26 Geo. III. c. 40, ſect. 31: ſee 2 Eſp. Dig. 
339. | 3 es. 


\ 


DAYS, — See Calendar, . Tender, Time, 


DEAD BODIES. 


RR dead bodies 1 is an indictable offence. 2 T. Rep. 
733 
DECEIT. 


If a man wickedly aſſert that which he knows to be 
falſe, and thereby draw his neighbour into a loſs ; as if one 
promiſes another to fell goods on credit to one whom he 
would not otherwiſe have truſted, by aſſerting that which 
he knew to be falſe, it is actionable, 3 T. Rep. 51.- 
DEBTOR - 
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DEBTOR AND CREDITOR, 


An agreement beten a debtor and creditor that he will 


accept a compoſition cannot be pleaded to an action by 2 
creditor to recover his whole demand. But Q. if the debt 
had been aſcertained by the agreement, and a fund provided, 


and all the creditors bound to forbear? 1 if the debtor 
aſſigns over all his effects to truſtees, to make an equal 


diſtribution among all his creditors, that would 'be a good 


conſideration in law for the promiſe. 2 7. Rep. 24, And 


if the creditor only verbally agrees to accept a compoſiti ition, 


and on the faith of it the inſolvent aſſigns fairly, the credi- 


tor ſhall not reſort to his action. 1 Eſpin. Rep. 236. 


Since theſe caſes were before the court, it has been 


queſtioned whether even an agreement by creditors to take 


a compoſition i in diſcharge of their debts be not binding, 


though no fund be appropriated for the payment of the com- 
poſition. 6 T. Rep. 263. 

An aſſignment by deed by traders of all their abe, vn⸗ 
leſs all the creditors concur, is not only fraudulent and void, 
as againſt thoſe creditors who do not concur, but an aft of 
bankruptcy. 8 7. Rep, 142. 1 

When a creditor agrees to take a compoſition from 
his debtor, on the faith of which the debtor executes a 


deed of affignment of all his property to a truſtee for the | 


benefit of his creditors, ſuch creditor ſhall not be allowed, 
by refuſing to execute ſuch deed, to ſue his debtor for the 
whole of his demand. 1 Eſpin. Rep. 236. 

It is a general principle, that a ſecret agreement between 
the inſolvent and ſome of his creditors, in order to induce 
the reſt of the creditors to agree to a compoſition, i is . 
2 7. Rep. 763. 

An inſolvent perſon aſſigned over his effects for the bene= 
fit of his. creditors, and in the deed was a proviſo that the 


M 3 ſhares . 
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ſhares of thoſe creditors, who did not execute it before a 
given day, ſhould be paid to the inſolvent. An agree- 
ment between the inſolvent and a creditor after that day, 
that the latter ſhould ſign thar deed, and the former pay the 
remainder of the whole debt, js fraudulent and void. 4 7. 
Rep. 166 : 2 T. Rep. 163. And ſo is a note obtained be. 
fore ſigning for payment of the reſidue. 1bid, : 
But if a bankrupt or inſolvent perſon, after becoming 
free from his engagements, voluntarily give ſecurity for a 
former demand, which is only due in conſcience, it may be 
. enforced i in a court of law. 2 7. Rep. 765. | 

A. executed a deed of compoſition, in which there was 
no proviſo for making. it yoid, if all the creditors did not 
come in, and afterwards commenced an action for the debt. 
Defendant ſet up the deed of compoſition ; but the court 
over-ruled the objection, becauſe all the creditors did not 
come in. Lord Kenyon ſaid, that ſuch a clauſe ought, to be 
ſuppoſed. Eaft. 7. X. B. 1795. 

If a deed of truſt be for the benefit of ſuch N as 
hall come in within a year, a creditor will not be excluded, 
though he come not in till after the year. 1 Vern. 260. 

A third perſon, by paying my debt voluntarily, cannot 
nolens volens make me his debtor. 1 T Rep. 20, 

- Creditors ſhall recover their debts of cxecutors or admi- 
D who, in their own wrong, waſte or convert to 
their uſe the eſtate of the deceaſed. Stat. 30 Car. II. 0. 7. 

Wills and deviſes of lands, &c. as to creditors on bonds 
or other ſpecialties, are declared void; and the creditors 
may have actions at la w againſt the heir and deviſe. 3 and 
4 W. and M. c. 14. 

And, in favour of creditors, whenever it appears, to be 
the-teſtator's intention in a will, that his lands ſhould be lia- 
ble to the payment of his debts, in ſuch caſes, equity will 
make them, liable, though there are not expreſs words; but 


Hors muſt be more * a bare declaration, or it ſhall be 
intended 


* 
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intended out of the perſonal eſtate. 2 Fern. Rep. 708. 
Where one deviſes that all his debts, &c. ſhall be firſt paid, 
if his perſonal eſtate is not ſufficient to pay the creditors, it 
ſhall amount to a charge on the real eſtate for that purpoſe. 
Preced. Canc. 430. | 

Deeds of gift, grant, &c. made with intent to defraud 
creditors, are void as againſt ſuch creditors ; and gifts made 
in ſecret are liable to ſuſpicion of fraufl. 13 Eliz. c. 5: 
3 Rep. 80. 

Where a debtor.owes money to a creditor on ſeveral ac- 
counts, he may pay part, and apply it to any debt; but if he 
pay indefinitely, the creditor has his election to which ac- 
count he will place it. 8 Mod. 236. 

Where a creditor agrees to accept a compoſition, and he 
holds bills of exchange of the inſolvent which have ſome 
time to run, he may prove them, allowing the rebate. 1 
Eſpin. Rep. 1317. 

A perſon, though in inſolvent circumſtances, not having' 
actually committed an act of bankruptcy, may give a pre- 
ference to one or more creditors by an affignment of a part 
of his property for a good and bond-fide conſideration ; ſo 
as ſuch preference be not given in immediate contemplation 
of a bankruptcy. But in no caſe can a perſon in debt, by 
a voluntary aſſignment, without a real conſideration, de- 
prive his creditors of any part of his property. See 5 T. 


Rep, 235. | 
- DECEFF. — See Charatter, Cheat, 


DEL CREDERE COMMISSION 
Is an undertaking by an infurance-broker, for an addi- 
tional premium, to inſure his principal againſt the contin- 


gency of the failure of the underwriter, and makes him 
liable in the firſt inſtance, and at all events, 1 T. Rep. 112. 


10 4 DELI. 


\ 
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| DELIVERY + — See Bills of Sale; Contracts; Stopping 


tbigq ft ed Hatt Goods in tranſitu- 


As the want of a Hakata of poſſeſſion i is counted 
a badge of fraud on a ſale of goods, and as certain acts 
may be a good delivery for ſome purpoſes but not for others, 
it becomes material to conſider this ſubject of delivery, and 
to point out what, in different cireumſtances, may be con- 
ſidered as a ſufficient delivery i in law. 

A delivery of goods is either actual or conſiruftive. — 
An. actual delivery is a real tranſmutation of the goods from 
hand to hand. A conſtruive delivery | is a delivery in law, 


and is admitted as ſufficient in , caſes peculiarly circum- 


ſtanced ; thus, there may be caſes, where,, as between the 


buyer and ſeller, if no bankruptcy or inſolvency happens, 


the goods are conſidered i in poſſeſſion of the buyer the in- 
ſtant they go out of the poſſeſſion of the ſeller. As if A. 
onder goods from B. to be ſent by a particular carrier at his 
riſk,. the delivery to the carrier is a delivery to the 

buyer to every other purpoſe. But ſtill, if he ſhould be- 
come a. bankrupt before the carrier actually deliver them to 
him, the ſeller might probably ſeize them as in tranſitu,* 
becauſe it is only a a conſtructive delivery to the buyer; but 
an actual delivery i is neceſſary to diveſt the ſeller's $ ' Tight of 
ſtopping, them. 3 T. Rep. 464. 2% 

And, on a queſtion as to the delivery of elke under 
a bill of ſale of ponderous goods, where they were already 
lying upon the premiſes of the buyer, it was determined that 
no farther delivery is neceſſary; for, it would be abſurd to 
remove the goods from the place where they were lying, 
ſince they muſt have been afterwards brought back to the 
fame ſpot. 77. Rep. CNS 

A mortgage of a ſhip at ſea is frequently ade, is uni- 
vertally Xecpgiiized, and ought to be encouraged for the 


* In their paſſage from the ſeller to the buyer. 
1440 A, x benefit 
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benefit. of trade; but, from the nature of it, n actual 
delivery of the thing itſelf can be made at the time of the 
mortgage; and, therefore, the delivery of the grand bill 
of ſale amounts to the delivery of the ſhip itſelf, and has 
always been held ſufficient to transfer the property. 2 Z. 
Rep. 462. F or, if the property cannot be delivered at the 

time of the contract, it &yill be ſufficient if the documents 
and muniments are delivered, in order to enable the party 
to reduce the property into poſſeſſion. 1 Alk. 160. 1 a 

If a ſhip is in a foreign port, and known to be lo by the 
mortgagee, it is not neceſſary for him to take 'poſſeſlion 
until her arrival in Great Britain. 1 Cole 85 B. Laws, 361. 

When a ſhare of a ſhip is mortgaged or pledged,. the 
delivery of a bill of. ſale of that ſhare is ſuthcient to eſta- 
bliſh that ſecurity, without the mortgagecs taking atual 
poſſeſſion of the ſhip. Ambl. 652. 

And, where goods are in a warehouſe, delivery of the 
key of the warehouſe, if the ſeller be precluded from legal 
n has been 1 a luſkejcnt _— of the 
goods, 

On an, * for tlie Fes of goods, the riſk, is 
with the vender ; unleſs particular dire ions are given by 
the vendee. r 294. 


' DEPOSIT. — See Auction. 


Where, on a ſale, the depoſit has been made, it ſhould 
ſeem that, if the buyer does not perform the bargain, he 
ſhall forfeit the depoſit; which is the rule in equity. For, 
where, on a ſale under a decree, a part of the purchaſe- 
money was depoſited, and the buyer afterwards refuſing to 
complete the purchaſe, the ſeller filed his bill in Chancery 
to compel the payment of the money and perfect the ſale, 
the court allowed the buyer to ſorfeit his depoſit, and give 
up all claim to the thing intended to be purchaſed. 1 P. 

| d IV ms, 


Nn 745. And it has been often ruled that, where a 
perſon ſells an intereſt, and it appears that the intereſt 
which he pretended to ſell was not the true one; as, for 
example, if it was for a leſs number of years than he had 
contracted to fell, the buyer may conſider the contract as 
at an end, and bring an action for the depoſit ; and if, upon 
the miſtake being diſcovered, the Feller offer to make an 
allowance, that makes no difference. © It is ſuſicient for 
the party to ſay, © This is not the intereſt which I agreed to 
6 purchaſe. ” 2 Efpin. Rep. 640. 

So, where an action was Wöerdr to recover back from 
an auctioneer depoſit- money paid on the purchaſe of an 
annuity, it was held, that the depoſit might be recovered, 
if the ſeller do not make out a good title by the time ſpeci- 
fied in the conditions of ſale. Id. 641. 

But a court of equity will under particular circumſtances 
enlarge the time. Did. | 


DEMAND. — See Requeſt, and Tender, 


Such perſons as will re- enter on their tenant ſhould de- 
mand the rent at the houſe upon the land, if there be one, 
(if the paymEnt be not appointed elſewhere by the agree- 
ment of the parties,) where the leſſor himſelf or his ſuffi- 
cient attorney, a little before ſun-ſet; in the preſence of two 
or three credible witneſſes, ſhall ſay, © Here I demand of 
% R. A. (10, due to me at the feaſt of St! Michael the 
„ Archangel, laſt paſt, for a meſſuage, barn, &c. which 
e he holds of me under leaſe by indenture for the term of 
te twenty-one years, bearing date, &c.“ and ſo remain 
there upon the land the laſt day on which the rent due 
ought to be paid, until it be dark, that he cannot ſee to tell 
the money. Ney, 83: 4 Rep. 73. 

But, Note, the demand muſt be made at the fore-deor of 
the houſe, that being the moſt notorious place; and it is not 

material 
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material whether any perſon be there or no. And if the 
lefſee be in the houſe, and the door open, yet he need not 
go any farther than the fore-door. And, if wood only 
be leaſed, the demand muſt be at the gate of the wood. 1 
Infl. 201: Poph. 58; ſee Dier, 51: Lean, 425: Cre, 
Eliz. 209. 

If there be no houſe, the demand muſt be at the moſt 
notorious place of the land, as at ſome highway leading 
through the ſame; for, if it be either at the back-door of 
the houſe, or ſome obſcure place of the ground, it is yoid, 
and the lefſor ſhall not take advantage: by fuch demand. 
Dier, 329. 

It the rent bo reſerved to be paid at any place off the 
land, the leſſor muſt demand it at the place appointed, ob- 
ſerving the rules aforeſaid of the moſt notorious place. 
And. 125. 

But if che leſſee come to che leſſor, at any place on the 
ground, at the day of payment, and tender his rent to him, 
it is good, and ſhall fave the condition, and the leſſor is 
bound to receive it; although it were not at the moſt noto- 
rious place, nar laſt inſtant of the day; for, he may tender 
it (to the perſon of the leſſor) at any time of the day, 
though the laſt infant be the 2 time of Fan 
Hern. 29. 

See Poph. 88, where, upon a leaſe: of two barns, the 
leſſor demanded at one, and the leſſee tendered at the other, 
and it was held to be-a good tender to ſave the re-entry. 

A demand in trover is merely for the purpoſe of giving 
the defendant an opportunity of either reſtoring the goods 
in ſpecie, or of making a ſatisfaction to the party to whom 
they belonged; and in this caſe a demand of fatisfattion is 
good. Claye. 122 : 1 Eſpin. Rep. 33. 

But the demand muſt be made by one properly authorized 
to receive the goods ; and, therefore, a demand by an at- 
torney's clerk, by his maſter's directions, is not ſufficient. 

1 Eſpin. 
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Ein. Rep. 115. But it would ſeem that a demand in 
writing by the attorney himſelf is ſufficient, Id. 31. And, 
where the demand is not made by the party himſelf, it is 
not a ſufficient refuſal, if the defendant object on the 
ground that the party applying i is unknown, or has a doubt- 
ful G &c. Id. 83. 


DEMORRAGE. 


a an * of covenant for demurrage on a charter. 
party, given ( while waiting at Pori/mouth for convoy, and 
« diſcharging her cargo at Barcelona,“ the plaintiff can 
only claim demurrage at-thoſe two places, whatever other 
neceſſary intervening delays there may have been in waiting 
far convoy in the courſe of the voyage. 1 Eſpin, Rep. 
no 25.4 tar 2 n 
TY - DESCENTS. 


Tate of viheritances Jeſcend, I. To the eldeſt mob or 
his child or -grandchild. 2. Next ſon. 3. Daughters e- 
qually. 4. Eldeſt brother. 5. Next brother. 6. Siſters 
equally. - 7. Uncles. 8. Aunts equally. None can fuc- 
ceed to real eſtates but relations of the whole blood. 5 
If a petſon has a ſon and daughter by one wife, and a 
ſon by a ſecond, and dieth ſeized, and his ſon by the firſt 
wife entereth and dieth, the daughter of the firſt wife ſhall 
inherit as heir to her brother, and not the ſon of the ſecond 
wife, as heir to the father. Coke's Copyl. 113. But, if the 
ſon by the firſt wife dies before entry, the younger on will 
inherit, as heir to the father. [b:4. 1 
| And, although the eſtate will rather eſcheat * aſcend 
from the ſon to the father, yet a caſe may happen, where 
the father may ſucceed to the ſon's eſtate: i. e. if an eſtate 
* ſon to his uncle, and the uncle dies without 

iſſue, 


1 
iſſue, the father living, ove father may n as heir- to 


PDE TAN ER. — See. Lien, 


DISCOUNT. 


Diſcount of a ſum of money is the allowance of intereſt 
upon prompt payment of a ſum payable at a future day. 
But, in the computation of diſcount, a different method muſt 
be employed than that uſed in the computation of intereſt. 
For inſtance, if {100 be payable at twelve months hence, 
the whole (5 (or intereſt for ¶ 100 for a year) muſt not be 
allowed for diſcount, as you would in the caſe of intereſt.; 
for, it is to be remarked that, if the whole / 5 were al- 
lowed, that would be the intereſt of { 100; but as, in the 
caſe of diſcount, you are not to receive Z 100, but the dif- 
ference between that and the amount of the diſcount, it is 
deemed the moſt equitable, and indeed the moſt legal, way 
to take the intereſt only of the ſum to be received, aſter de- 
ducting the diſcount; of courſe it muſt be reckoned on 
£95 only. Sce Us uRx. 

If a banker diſcounts bills with money, and cher ball, 
and notes, but does not indorſe them, here the party taking 
them without indorſement takes the riſk on himſelf, By 
not indorſing them, the banker refuſes to pledge his credit 


to their validity. 1 Eſpin. Rep. 448. 


DISTRESS. 


One cannot diſtrain the ſame day the rent becomes due. 
Co. Lit. 47. \ 
And diftreſſes for rent muſt be made in the day-time ; but, 


for doing damage, (damage fraſant, they mop be made in 
the __ 3 Blacł. Com. 11. 


| Things 
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Things not diſtrainable are tools of a man's trade, corn 
ſent to a mill, a horſe in a ſmith's ſhop or in a common 
inn, cloth at a tailor's, goods in the hands of a carrier. 
1 Salk. 249: 1 Eſpin. Rep. 206: 4 T. Rep. 569. Dogs, 
cats, rabbits, beaſts of the plough, milk, fruit, and things 
fixed to the freehold. 3 Black. Com. 8, 9: 4 T. Rep, 
569. But beaſts of the plough and working-tools, if not 
actually in uſe at the time, may be diſtrained, if there is 
not ſufficient without them. 4 7. Rep. 565: 

80 may wearing-apparel not n. in uſe. 1 Elin. 
Rep. 206. 

Goods, cattle (not of the plough), 1 corn 
in the ſtraw or threſhed, and carts with corn, (but not 
victuals,) hay in a barn or rick, money in a bag ſealed, 
(though not out of a bag), may be diſtrained ; and ſo may 
cattle or goods driving to market, if put into a paſture by 
the way. Stat. 2 W. and M. 5: Co. Lit. 47: 1 Lutw. 
214: Mod. 385. And ſo may beaſts, which eſcape into 
the tenant's ground by default of the owner, as by breaking 
the fences ; and that, in this caſe, without being levant or 
couchant. But, if they eſcape there by default of the te- 
nant of the land, then they are privileged till they have 
been levant and couchant ; nor eyen then by a landlord for 
rent on a leaſe, unleſs, on notice, the owner of the beaſts 
neglects to remove them. 2 Lutw. 1573. 

And, by the Stat. 11 Geo. II. c. 19, corn, graſs, or 
other product, growing, may be diſtrained, and cut and 
gathered when ripe. 

| Horſes or cattle ſent to agiſt may be d diſtrain- 
ed by the landlord for rent in arrear, and the owner muſt 
ſeek his remedy by action againſt the farmer. And the 
principle of this law extends to public livery-ſtables ; to 
which, if horſes and carriages are ſent to ſtand, it is deter- 
mined that they are diſtrainable by the landlord, Oy 
CS og þ 3 Burr. 1498. 


A 


E. 


r 
commons or waſtes appendant or appurtenant to the land. 
3 Black. Com. 11. 

A horſe cannot be Dre 
riding on him; but for damage feaſant he may. Id. 8. 
Notwithſtanding this declaration of the learned commenta- 
tor, it ſeems to be the better opinion, that there is not any 
caſe to warrant the diſtreſs of a horſe while the rider is on 
him. See Harg. Co. Lit. 479. And, accordingly, it has 
ſince been determined, that a. horſe cannot be diſtrained 
damage feaſant, if there be a rider on him. Storey v. Ro- 
binſon, Hil. 35 Geo. III.: 6 T. Rep. 138. 

Whether the goods be the property of the tenant or of a 
ſtranger is perfectly immaterial, provided they are on the 
premiſes, nnen . 
Com. 8. 

Parole anbogiey_ to diſtrain is falaient, or any authority 
that can be proved. 

By the 11 Geo. II. c. 19, landlords may, by the aft 
ance, of a peace-officer of the pariſh, break open in the 
day-time any place where goods are fraudulently removed 
and locked up to. prevent a diſtreſs ; oath being firſt made, 
in caſe it be a dwelling-houſe, 1 
ſuſpect that ſuch goods are concealed therein. 

In making a diſtreſs, if a treſpaſs be unwittingly com- 


Mitted, it will r 
mages immediately. 2 Black. Com. 15. 

If things, taken in diſtreſs, be ſold at the appraiſed price, 
che law, will intend; that they are ſold at the beſt price. 
1 Kaym. 55: | 
| — das. nader. a-lonſe. matt be didmiead.ter 
within fix months after its determination, Stat. 8 Anne, 
rann 
eee 
ſon there. is fyfſicient, If there are ſeyeral claimants in the 

houſe, 


t 1 


_ Houſe, as the tenant, a meſſenger under a commiſſion, and 
© the ſheriff under an execution, the notice may be directed 
to the tenant, and all other perſons whom it _ concern, 
and a copy may be delivered to each. © 

Where there is a diſtreſs upon goods in the cuſtody of a 
meſſenger, and no aſſignees are choſen, it does not appear 
that there is any body competent to give conſent for the 
goods to mene an aer time e 


by law. 
Goods taken in diſtreſs muſt be remoyed off the premiſes 


on the ſixch dæy. Thus, on a diſtreſs made on a Saturday, 
the goods muſt be removed on the Thurſday.” Saturday, 1; 
Sunday, 2; Monday, 3; Tueſday, 4; Wedneſday, 5; 
Thurſday, 6. Having removed them, give notice where 
they are depoſited, and then they may (if the accom- 
modation of the parties requires it) be kept for a few days 
longer; but, till ſold, — WOTTIGd, 
They may be ſold on the Thurſday; + 

x If a replevyn-bond be entered into, ths jbeds cannot 
afterwards be ſold ; ſearch ſhould therefore be made at ho 
5 office previous to the ſale. IPA 

Diſtreſſes damage feaſant, and for ſuit and ſervices, muſt 
remain impounded till the owner makes ſatisfaction. But a 
diſtreſs for an amerciament * a court · leet may be * 
3 Black. Com. 13. 

Executors of tenant for life cannot diſtrain, bur muſt 
bring an action on the caſe under the Stat. 11 Geo. II. 
©. 19, ſect. 15. | 

By the Stat. 11 Geo. II. c. 19, if a tenant” fraudulently. 
removes goods off the premiſes, the landlord may within 
thirty days ſeize them. But ſuch ſeizure can only be made 
"where the rent was actually due before the removal. 

By the Stat. 11 Geo. II. c. 19, ſect. 10, perſons dif- 
training for rent may impound the diſtreſs on any conve- 
nient part of the land, chargeable with the diſtreſs. 
Sade A 
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Otherwiſe the goods muſt be removed to a pound 
covert, and notice given where they are, unleſs the te- 


nant conſent to a perſon remaining in poſſeſſion on the 
premiſes. Mood s Int. 191. 


DISTRIBUTION. — See Conſanguinity. 


In the diftribution of perſonal eſtates, the females of 
equal degree are admitted together with the males; — no 
right of primogeniture is allowed. 

The huſband has a right not only to adminiſter, but alſo 
to enjoy excluſively the effects of his deceafed wife. 

By Stat. 22 and 23 Car. IT. c. 10, the ſurpluſage of in- 
teſtate's eſtates, except of femes-covert, ſhall (after the 
expiration of one full year from the death of the inteſtate) 
be diſtributed as follows, one-third ſhall go to the widow of 
the inteſtate, and the reſidue in equal proportions to his 
children, or, if dead, to their repreſentatives ; i. e. to their 
lineal deſcendants. If there are no children, or legal re- 
preſentatives of them ſubſiſting, then a moiety ſhall go to 
the widow, and a moiety to the next of kindred in equal 
degree, and their repreſentatives. If no widow, the whole 
ſhall go to the children. If neither widow nor children, 
the whole ſhall be diſtributed to the next of kin in equal 
degree and their repreſentatives ; but no repreſentatives are 
admitted among collaterals, farther than the children of the | 
inteſtate's brothers and ſiſters. 

The next of kindred are to be inveſtigated by the ſame rules 
of conſanguinity as thoſe who are entitled to adminiſtration, 
[which ſee,] and, therefore, by. the ſtatute, the mother as 
well as the father ſucceeds to all the perſonal eſtate of their 
children, who died inteſtate, and without iſſue or wife, in 
excluſion of the other ſons and daughters, the brothers and 
ſiſters of the deceaſed; and ſo the law ſtill remains with 


reſpect to the father. But, by the Stat. 1 Jac. II. c. 17, if 
N the 
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the father be dead, and any of the children die inteſtate and 
without wife or iſſue, i in the life-time of the mother, ſhe, 
and the remaining children, or their repreſentatives, ſhall 
divide his effects in equal portions; 2. e. the mother, every 
brother and ſiſter, and their repreſentatives, ſhall have an 
equal ſhare with her. 2 NV. Abr. 428, 429. 

No child of the inteſtate, (except his heir at law,) upon 
whom he ſettled in his life-time any eſtate of lands or pe- 
cuniary portion, equal to the diſtributive ſhares of the other 
children, ſhall have any part of the ſurpluſage with their 
brothers and ſiſters; but if the eſtates, ſo given them by 
way of advancement, are not equiyalent to the other ſhares, 
the children ſo advanced ſhall now have ſo much as will 
render them equal. 2 Black? Com. 516. 

After children, come brothers, grandfathers, "nk or 
nephews, and the females of each claſs, and couſins. 

When all the claimants claim in their own rights, as in 
equal degree of kindred, and not jure repreſentationis, (in 
right of another perſon,) the property is divided per capita :* 
in the other caſe, per ſtirpes.« As if the next of kin be the 
inteſtate's three brothers, A. B. and C.; here the effects are 
divided into three equal portions, and diſtributed per capita, 
one to each. But, if one of theſe brothers, A. had been 
dead, leaving three children; and another, B. leaving two; 
then the diſtribution muſt be per fiirpes ; viz. one-third to 
A.'s three children, another third to B.'s two children, and the 
remaining third to C. the ſurviving brother. Yet, if C. had 
alſo been dead without iſſue, then A. and B.'s five children, 
being all in equal degree to the inteſtate, would take in 
their own rights per capita ; viz. each of them one-fifth 
part. 3 Black. Com. 517. 


Per capita, by HEADS, or in their own right: — per flirpes, by xoors, or 


_ as claiming among them the ſhare of another, in virtue of their repreſentation 


of ſuch other perſon, 


DIVIDENDS. 


DIVIDENDS. 
TABLE for calculating Dividends of the Eflates of Bank- 
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rupts and Inſolvent Perſons. 
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incluſive is found out by one addition, thus : 
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EXAMPLE. 


I am to receive a dividend of 104. in the pound on 
a debt of Z 400. It amounts to C16: 13 : 4. 

Thus, in the above branch of the table, in the upper 
range of figures, I find £400; in the firſt column of fi- 
gures of the ſame table I find 10d. ; and, in the angle 
under Z 4oo, and oppoſite to 104. I find £16 : 13: 4, the 
ſum required, | ; 

The mode of computing dividends by this table is fo 
ſimple, that farther illuſtrations are unneceſſary. 


DOG. 


B 


- DOG. | 

A loſt dog may be recovered by an action of trover, with- 
out paying the expenſes of his keep. 1 Black. Rep. 1117. 

To an action of treſpaſs, for killing plaintiff's dog, the 
defendant may plead, that the dog chaſed the coneys in his 
warren or the deer in his park ; but not that he chaſed a 
hare into defendant's land. He may alſo plead that plain- 
tiff's maſti f came into the defendant's court, to the terror 
of his family, and therefore he killed it ; or faſtened upon 
his dog, and that he could not otherwiſe part them. 2 
Morg. 265. 

An action will lie for keeping a dog accuſtomed to bite 
ſheep, and which has killed ſheep belonging to the plaintiff; 
but, in ſuch caſe, it muſt be proved, that the defendant knew 
he uſed to bite ſheep; and evidence of two inſtances is 
ſufficient, or perhaps a ſingle one. Dier, 236. 

And if, the owner having knowledge of his dog biting 
ſheep, the dog injures animals of another kind, as by biting 
a horſe, this too is actionable; for, the former miſchief 
was ſufficient notice to the owner. 1 Raym. 110: Ca. K. B. 
335 % 

It having been once made known to the owner that his 
dog bit a man, he appears to be anſwerable for a ſubſequent 
miſchief, though the man, afterwards bitten, had given 
ſome accidental occaſion for it. Of animals naturally ſa- 
vage, lions, bears, tigers, &c. the very nature implies no- 
tice ; theſe, therefore, the owner keeps at his peril. 2 Eypin. 
Rep. 482 : Str. 1264: 1 L. Raym. 608 : 2 L. Raym. 1583: 
Scherffer, 148. | | 

But the owner is not anſwerable for the firſt miſchief 
done by a dog, a bull, or other tame animal. Bull. N. P. 

77. Vet, if he ſhould carry his dog into a field, where he 
himſelf is a treſpaſſer, and the dog ſhould kill ſheep, this, 
though the firſt offence, might be ſtated and proved as an 
aggravation of the treſpaſs. See Bull. N. P. 77. 

N 4 DOOR. 
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DOOR. — See Arreſt. 


DOWER. — See Huſband and Fife. 


Dower of things diviſible muſt be ſet out by metes and 
bounds. 2 Bl. Com. 131 and 136: but, if it be indiviſible, 
the wife muſt be endowed ſpecially, as of the third toll-diſh 
of a mill, &c. Idem. 

Wives are entitled to dower out of Hates tail. Id. 136. 
A wife cannot be endowed of the truſt-eſtates of her 
huſband. 3 P. Vns, 229: but the huſband may be tenant 
by the curteſy of ſuch an eſtate. Idem. | 

Nor ſhall a wife be entitled to dower of an equity of 
redemption, where the eſtate was mortgaged in fee by the 
huſband, previous to the marriage. 1 Bro. 326. 

Where a deviſe is expreſſed to be given in lieu of dower, 
or when that is the clear and manifeſt intention of the teſta- 
tor, the wife ſhall not have both, but ſhall have her choice. 
Co. Lit. 36. b. Harg. ed. 

If a woman, who is under age at the time of marriage, 
agrees to a jointure and ſettlement, in bar of her dower and 
her diſtributive ſhare of her huſband's perſonal property, 
in caſe he dies inteſtate, ſhe cannot afterwards wave it, but 
is as much bound as if ſhe were of age at the time of her 
marriage. 4 Bro. P. C. 570. 

The widow is' entitled to remain in the huſband's capital 
manſion-houſe forty days after his death, during which time 
her dower ſhall be aſſigned. The particular lands to be 
held in dower muſt be affigned by the heir of the huſband, 
or his guardian. If in this time it be neglected, or it be 
unfairly aſſigned, ſhe has her remedy at law, and the ſheriff 
is appointed to aſſign it. See 2 Bl. Com. 135. 

If a dowager aliens the land affigned her for Sponge M ſhe 
forfeits it. dem, 137. 


"of | DRAFTS 


. 
DRAFTS ON BANK ERS.— See Bills of Exchange. 
| DURESS. or Conſtraint. 


Whatever is done by a man to fave either life or limb 
is looked upon as done by the higheſt neceſſity and compul- 
ſion ; therefore, if a man, through fear of death or mayhem, * 
is prevailed upon to execute a deed, or do any other legal 
act, theſe, though accompanied with all other requiſite ſo- 
lemnities, may be afterwards avoided, if forced upon him 
by a well-grounded apprehenſion of loſing his life, or even 
his limbs, in caſe of non-compliance. 2 »t. 483; and the 
ſame is alſo a ſufficient excuſe for the commiſſion of many 
miſdemeanors. The conſtraint a man is under in thoſe cir- 
cumſtances is called, in law, dureſs ; of which there are 
two ſorts ; — dureſs of impriſonment, where a man actually 
loſes his liberty; and dureſs per minas, (by threats,) where 
the hardſhip is only threatened and impending. Co. Lit. 253: 
2 Roll. Abr. 124. | | | 

But a fear of battery is no dureſs, nor is the fear of ha- 
ving one's houſe burned, or one's goods taken away and 
deſtroyed, becauſe, in theſe caſes, equivalent damages may 
be recovered. 2 Inſt. 483. 

And the threatening of me to kill, beat, wound, or impri- 
ſon, my father, mother, child, brother, ſiſter, or friend, will 
not make a contract void. 15 H. VI. 17: II Ed. IV. 13: 
8 H. VI. 8: 18 H. VI. 21: 7 Ed. IV. 21: 20 Af. Pl. 14. 


DUTY. 


Any thing that is known to be due by law, and thereby 
recoverable, is a duty before it is recovered ; becauſe the 
party intereſted hath power to recover it. 1 Lill. 495. 


* Mayhem, A wound or bodily hurt, by which a man loſeth the uſe of 
any member proper for his defence in fight, 
DWELLING- 
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' DWELLING-HOUSE. — See 4rref. 


A man may aſſemble people together lawfully, (at leaft 
if they do not exceed eleven,) without any danger of raiſing 
'a riot, rout, or unlawful aſſembly, in order to protect 


and defend his houſe, which he is not permitted to do in any 
other caſe. 1 Hal. P. C. 547. | 


EARNEST. — See Contraft 11 Depoſit. 


4 EJECTMENT. 


A A landlord muſt not receive rent after he has brought an 
ejectment; if he does, it will be a waver of the notice 

(to quit), and he will be nonſuited. 2 Burr. 668. | 

A tender of rent, before an ejectment is delivered, ſhall 
ſtay proceedings under the ſtatute. 2 B/. Rep. 746. 

A mortgagee need not give notice to tenant to quit, be- 
fore he brings ejectment, if he means only to get into the 
receipt of the rents and profits, though the mortgage be 
made ſubſequent to the leaſe; but, in fuch caſe, he ſhall not 
turn the tenant out of poſſeſſion by the execution. Bull, 
N. P. 96. But, N. he ſhould give notice to the tenant 
that he does not mean to do ſo. 


ENCROACHMENTS. 

Where a tenant makes encroachments on the waſte, by 
encloſing it, and poſſeſſes it ſo long as to acquire a poſſeſſory 
right to it, ſuch incloſure does not belong to the landlord. 
1 1 85 Rep. 460; but ſee Ine: p-. 461. 


ESTATES. ; 

Land not being ſubject to ſuch fluctuations as the public 
funds, it is generally underſtood, that when the public funds 
will produce £5 per cent. then {44 per cent. is reaſonable 


intereſt 


1 
intereſt for money laid out in LAND ; and ſo, proportion- 
ably, when the funds give a higher or lower intereſt. 

The value of eſtates depends, 1. on their firiation ; 2. 
their quality; 3. their tenure ; 4- the price of the funds, 
and the value of money ; 5. the plenty or ſcarcity of pro- 
wviſions in the country where ſituated; and, 6. if —_ the 
ſtate of their repairs. 

Eſtates of land in fee-fimple, generally ſpeaking, bring 

from twenty to thirty years purchaſe, and houſes from ten 
to twenty. On this head, however, it is difficult to lay 
down any certain rules, as the annual value, when com- 
| pared with the actual rent, and ſtate of repairs, muſt be the 

principal guides. 

The value of leaſchold eſtates, when there is a beneficial . 
intereſt, may be aſcertained in the ſame way as an annuity 
determinable at the expiration of a certain time. See AN- 
NUITY. 

Eſtates are veſted or contingent. Thoſe veſted are veſted 
either in po/ſeſfion or in intere/t. Thoſe. veſted in intereſt are 
reverſions, veſted remainders, ſuch executory deviſes, future 
uſes, conditional limitations, and other future intereſts, as 
are not referred to, or made to depend upon a period or 
event that is uncertain. Thoſe contingent are contingent re- 
mainders and ſuch executory deviſes, future uſes, conditional 
limitations, and other future intereſts, as are referred to, or 
made to depend upon an event that is uncertain. 

An eſtate is vEsSTED when there is an immediate fixed 
right of preſent or future enjoyment. 

An eſtate is vESTED in poſſeſſion, when there exiſts a 
right of preſent enjoyment. | 

An eſtate is vESTED in intereſt, when there i is a preſent 
fixed right of future enjoyment. 

An eſtate is CONTINGENT, when a right of enjoyment 
is to accrue, on an event which is dubious and uncertain. 

A veſted remainder is called a remainder executed. 

ESTOVERS. 
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ESTOVERS. 


To every tenant for life or years, the law, as * to 
his eſtate, giveth him, without any expreſs ſtipulation to 
that effect, three kinds of eſtovers: that is, 1. Houſe-bote, 
which is two-fold, effoverium ædiſicandi et ardendi, that is, 
for repairing buildings, and for burning. 2. Plough-bote, 
that is, e/loverium arandi, for mending carts, harrows, 
ploughs, and other implements of huſbandry. And, 3. Hay- 
Bote, that is, eſtoverium claudendi, for repairing and mend- 
ing gates, ftiles, hedges, ſtack-bars, &c. But theſe eſtovers 
muſt be reaſonable. Bra#.1. 4. 222, 231 : Fleta. I. 4. c. 19, 
25, 8c. : Co. 4. I. 86, 87. 

Theſe eſtovers the leſſee may take without aſſignment of 
the leſſor, unleſs he be reſtrained by ſpecial covenant. Ce. 
Lite. 41. 5. | 


'ESTRAYS.— See Finding. 


EVASION. 


Evaſion i is a ſubtle endeavouring to ſet aſide truth, or to 
eſcape the puniſhment of the law, which will not be en- 
dured. If a perſon ſays to another, that he will not ſtrike 
him, but will give him a pot of beer to ſtrike firſt, and ac- 
cordingly he ſtrikes, the returning of it is. puniſhable ; and, 
if the perſon firſt ſtriking be killed, it is murder; for, no 
. man ſhall evade the juſtice of the law, by ſuch a — 
to cover his malice. 1H.P.C. 81. | 


EVES-DROPPERS. 


Perſons that liſten under walls and windows, or the caves 
of a houſe, to hearken after diſcourſe, and thereupon to 
frame ſlanderous and miſchievous tales, are a common nui- 
ſance, and preſentable at the court-leet, or are indictable 
at the ſeſſions, and puniſhable by fine and finding ſure- 
ties for good behaviour. Witch. of Courts, 20: 4 Blatk. Com. 


1 
kg ' EVIDENCE. 
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EVIDENCE. - 


Information concerning the nature of evidence, in certain 
particulars relating to rrade, may be very uſeful. 

The firſt thing to be obſerved on this head, and which 
_ deſerves particular notice, is, that neither the party himſelf, 
or his wife, can be witneſs, to prove the ſale or delivery 
of goods, or any other circumſtance in which he is inte- 
- reſted, (except in the caſe of a robbery between ſun and 
ſun, for which ſee Hue and Cry,) but his ſon or 3 
may. 
So alſo books of account, or ſhop-books, are not of 
themſelyes to be given in evidence for the owner ; but a 
ſervant, who made the entry, may have recourſe to them, 
to refreſh his memory; and, if ſuch ſervant (who was ac- 
cuſtomed to make thoſe entries) be dead, and his hand be 
proved, the book may be read in evidence; for, as tradeſmen 
are often under a neceffity of giving credit, without any 
note or writing, this is therefore, when accompanied with 
fuch other collatera} proofs of fairneſs and regularity, the 
beſt evidence that can be produced. 1 Bl. Com. 368. 

Entries in the books of merchants, bankers, &c. can 
only be proved by the clerk who made them, even though 
that clerk be abroad. 1 Ein. Rep. . 

An entry made by a ſervant, ſpecifying the terms of an 
agreement, is not evidence after his death, arr his 
hand-writing. 2 E/pin. Rep. 616. 

A witneſs may refreſh his memory by any book or paper, 
if he can afterwards ſwear to the fact from his own recol- 
lection; but if he can only ſwear to it, becauſe it appears 
in a book or paper, the original book or paper muſt be pro- 
duced. 3 T. Rep. 749- 

An acknowledgement of having bought goods, borrowed 
money, or having otherwiſe contracted a debt, is good evi- 
dence of the exiſtence of the debt, but great care ſhould be 
** how this ſort of evidence is relied on; for, if it 

ſhould 
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ſhould come out, that, though the defendant confeſſed his 

dealings with the party, yet at the ſame time declared that 
he had paid him, the plaintiff will be nonſuited. And it 
may be obſerved, as a general rule on this kind of evidence, 
that whenever proof is given of an acknowledgement or 
confeſſion, it muſt not be disjointed, or taken by parcels, but 
muſt be taken altogether. 

Confeſſions, made during a treaty of compromiſe of a 
ſuit, are not admiſſible evidence; but an admiſſion of a 
hand-writing is. 1 E/pin. Rep. 143. Vide ſub. 

An admifiion of a demand, or confeſſion made by a party 
when he is arreſted, and ignorant whether by law he is 
bound to the payment of the demand or not, is not admiſ- 
ſible evidence to charge him. 1 Eſpin. Rep. 155. 

Where all matters m difference between parties have been 
referred to arbitration, but without any arbitration- bonds 
executed, the ſum awarded is good evidence on the common 
count, as an account ſtated. 1 E/pin. Rep. 94. 

Evidence of the acknowledgement of the debt by an obli- 
gor does not ſuperſede the neceſſity of producing the ſub- 
ſcribing witneſs, in an action on a bond. Doug. 205, 216. 

A deed muſt be proved by the ſubſcribing witneſs ; a party 
himſelf cannot acknowledge it in court. 1 Ein. Rep. 89. 

Every inſtrument, to the ſigning of which there is a wit- 
neſs, ſhould be proved by that witneſs, if living, or by pro- 
ving the hand- writing of the witneſs,” if he is domiciled in 
a foreign country, or in caſe he cannot be found, ſo that 
there may be a preſumption of his death. 7 T. Rep. 266. 

Where a deed has been executed under a power of attor- 
ney, the power itſelf ſnould be produced in 1 1 Eſpin. 
| Rep. 90. 

An inſtrument executed abroad, and witneſſed by a fo- 
reigner reſiding there, may be proved by evidence of the 
hand- writing of the witneſs, and of the contracting party, 
| bat nor of the later alope. 9 265. | 


Whenever, 
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Whenever, in the courſe of a cauſe, terms of compro- 
miſe are propoſed between the parties, it does not ſeem to 
be the preſent practice to admit evidence of conceſſions 
made by either of the patties, with a view to a compro- 
- miſe; but evidence may be given of fas admitted in the 
courſe of ſuch negotiations. 2 Eſpin. Rep. 475. Cer- 
« tainly,” faid my Lord Kenyon, on another occaſion, 
« any admiſſion or confeſſion, made by the party, reſpe&- 
ing the ſubjeQ-matter of the action, obtained while a 
« treaty was depending, under faith of it, and into which 
the party might have been led, by the confidence of a 
« compromiſe taking place, could not be admitted to be 
given in evidence to his prejudice ; but the fact of a hand- 
« writing being a perſon's or not ſtands. on a different 
« foundation; it is matter no way connected with” the 
« merits of the cauſe, and which is capable of being eaſily 
« proved by other means. Haldridge v. Kenniſon boa 
1 Eſpin. Rep. 143. 

Theſe leading circumſtances, concerning evidence, if duly 
attended to, may be eminently uſeful. To the merchant 
and trader it is recommended, whenever goods are delivered 
or ſent out upon credit, that the porter or ſhopman em- 
ployed in the delivery do either make an entry of it, in a 
book to be kept for that purpoſe, or that ſuch entry be 
hed wich the nnen 


In exchanges of eſtates, „ 
quantities of eſtates, as a fee- ſimple for a fee - ſimple. In- 
equality of value is immaterial. Co. Lite. 51. Tenant in 
tail, after poſſibility of iſſue extinct, may exchange denn | 
tenant for life. 2 Bl. Com. 126, 

On an exchange, or on partition, the parties . no 
freehold, either in deed . Co. 
Titt. 266, 5. 

kExCHEOUER. 
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- » EXCHEQUER-BILLS, 


The ſum of C2. 50,000 is annually raiſed by Exchequer- 
bills on the credit of the land and malt tax, although 
it is well known that thoſe taxes never yielded ſo much, 
te dehjeney bring always made good out, of the next 
ſupplies. WR * 
| "They ut preſent bear 304 a day per cent. intereſt, which 
is computed up to the day of ſale. | 
| Theſe are generally for £100 each, and are drawn by 
authority of parliament. They are very current at market, 
RON non Ne ook, as they have 

22 ſecurity, and are as readily turned into 
money. | 
5 They are paid at the Exchequer-Bill Office, i in St. Mar- 
garet”s Street, and the time of payment is notified by adyer- 
g * 

2 | EXCISE, — See Cy/toms. 

The right of exciſe-officers, to break into houſes in 
ſearch of contraband goods, was agitated in the cauſe of 
Boftock v. Saunders and others, 13 G. III. when it was held 
by the court, that houſes, that are entered as dealing in ex- 
ciſable commodities, are liable to be ſearched in the day- 
time, at the officer's diſcretion ; but that no other houſes 
are liable to be ſearched at all, (nor even thoſe in the night- 
time,) without good cauſe of ſuſpicion, proved upon oath 
to the. commiſſioners or juſtices ; but ſtill, if the ſuſpicion, 
though plauſible, appears to be ill-founded, the officer who, 
by a falſe or miſtaken ſuggeſtion, hath obtained the com- 
miſfioner's licenſe (improperly called a warrant) ſhall per- 
ſonally anſwer for the injury. 1 Bl. Rep. 912. 

All actions againſt exciſe-officers muſt be brought within 

three months after the offence committed. Stat. 17 Geo. II. 
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A perſon who intends to become a dealer in foreign wine 
muſt take out his licenſe, and enter his warehouſe, before 
he lays in his ſtock; and a dealer in wine, is not permitted 
to remove wine ſold, which was laid in before he took out 
his licenſe. 2 T. Rep. 381, Dealing means buying. Lid. 
A perſon who ſells ſpirituous liquors by retail, without a 
licenſe from two juſtices, is liable to the penalties of the 
ſtatute, 5 G. III. c. 46, though he has a licenſe from the 
commiſſioners of * to retail W r 3 T. Rep, 
* 3 * removing wine from aps i509 tn another, 
under the ſtatute, 26 G. III. c. 59, dated nine o'clock in 
the morning of one day, and giving che party one hour for 
removing it out of the ſtock. of A. and two days more for 
delivering it into the ſtock of B. expires at ten in the m 
ing oth hood op eee 5s. 


EXECUTION. 2 See valle. 


r 


| By Star. 29 Car. 1. fot. 16, no 0 ,. fa. or other execution 
ſhall bind che property of goods, but from the time of the 
delivery of ſuch. writ to the ſheriff. Formerly the ſheriff 
- might take goods in execution in the hands of a buyer, who 
had bought them after the teſte of f. fa. but before tae 
.heriff had executed it: and this ſtatute only ſecures the 
poſſeſſion of innocent vendees under an execution ; but, as to 
the reſt of the world, the goods are bound, an the deli- 
very of the writ, to the ſheriff. 1 T. Rep. 729. | 
The rights of different plaintiffs having —.— execu- 
tions are determined by a priority of delivery to the ſheriff, 
without any regard to any priority of nn 1 his ball. | 
who are his ſervants. 1 T. Rep. 729. ok N 
The ſheriff may impannel a jury to try the rj ght to 
goods ſeized under a fi. fa. Wh will Juſtify him. 4 ts 
or 6 T. Rep. 88. © 


et A 49h ahi pili 
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The gar. 8 Anne, C. 14, ſect. 1, only extends to the im- 
mediate, not to the ground, landlord. Seheiffer, 54. ? 

The ſheriff, by an elegit, has no power to deliver lands 
to a creditor, who muſt bring an ejectment to obtain poſ- 
ſeſſion, and, when he has poſſeſſion, he cannot ſell them, 
but only receive half the rents. 'Scheifer, gg. 

Fi. fa. ſued out 26th of Auguſt, delivered to tlie ſherif 
27th; act of banktuptcy 5th September, levy made rgth 
October. In this caſe, the property of the goods remained 
in the bankrupt, after the delivery of the execution to the 
ſheriff; and, as the act of bankruptcy was committed be- 
* the execution began to be executed, (till which time 

the property was not altered,) ber en that che afſi- 
gnees were entitled. Md. 

A judgement, n ob n or the ſub. 
ſequent vacation, relates back to the firſt day of term, not- 
withſtanding the death of the defendant before judgement 
be actually ſigned; and an execution againſt the defendant's 
2 may be taken out on *. Wm the firſt * of the 

term. J T: Rep. 0. 

e ene either on bey et cots 14 for 
every 205. to 100, and 64. for every 205. above. On 
Jab. fac. poſſeſſ. 124. for 9 teen: rent, to o £100, | 
and 64. above. | 

The ſheriff is not entitled to poundage till the ER are 


Told, nor if the judgeinent is irregulat. Tapi, 253, 333: 
EXECUTORS.— See Priority and! Truſtees 

. Where an action is commenced againſt an executor for 
a debt due from the teſtator, and the executor has not aſſets, 
7.e. property ſufficient of the. teſtator to pay the demand, 
he ſhould plead plene adminiftravit ;. that i is, . he has, in 


4 lawful way, diſpoſed of all the teſtator” 5 effects j for, if 
| Judgement be ſuffered to go by default, the executor will be 


nally liable. Imp. X. 
Serſo V liable. Imp. X. B. 270. 1 
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An executor may fell goods or releaſe debts. without his 
| companion, and it will be good againſt him; and, generally 
ſpeaking, any one executor may do as much as all. toge- 
ther; but it is not ſo with adminiſtrators, becauſe they 
have but one joint authority, created by the law: 1 Abby 
460 : nor with truſtees. 1 Harr. Chan. Int. 25. 

All debts muſt be paid before legacies ;: and debts i in the 
following order; 1. debts to the king; a. dehts on judges». 
ment (but not unleſs docketed; ſee 1 Efpin. Rep. 314), 
ſtatutes, &e. ; 3. debts on mortgages, bonds, and other ſpe+ 
cialities ; 4. rents, ſervants* wages, notes, bills of exchange, 
book-debts, and all others, denominated ſimple- contract 
debts. But it is ſaid, that arrears of rent, incurred in the life- 
time of the teſtator, ſhall be paid before e * 
reſerved on a parole leaſe. 1 Fern. 490. 

Debts firſt proſecuted againſt an executor. - ſhall be bd 
paid, though but in equal degree; but an exceutor, by con- 
felling a judgement, may give a preference. | 

Where a teſtator is much indebted, and' bis affairs * 
plicated and incumbefed, ſo as not to allow the executor 
ſafely adminiftering his eſtate, his ſafeſt way is, to file a 
bill in equity againſt the creditors, to the end they may, if 
they pleaſe, conteſt each others debts, Gs Af who _—_ a 
to be preferred. 2 Vern. 37. 

Creditors made executors may prefer ad to — 
of equal degree, N. Abr. 378: but an executor de ſen tort 
(that is, of his own wrong) cannot, though he be a creditor 
in a ſuperior degree. Eaft. 30 G. III. X. B. Corvis v. Ver- 
non, executor of Palmer. 3 

Simple - contract debts, due from one citizen to on 
in caſe of inteſtacy, ſhall he paid in equal degree with 
thoſe due by 7 2851 e Elix. 37 5: corey 82, b.: Cra, 
Elix. 409. 5 

There ſhall be no bill in equity, againſt an exccutas; to 
Fes aſſets before a ſuit commenced at law; for, perhaps 

902 if 
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if he were ſued at law, . : 
Hard. 115. 

But, for a legacy, * ſuit muſt. be in equity; unleſs 
there be proved an expreſs admiſſion of aſſets, and an ex- 
preſs promiſe to pay. 5 7. Rep. 690. 

The executor of A.'s executor is the executor of * | 

but the executor- of A,'s adminiſtrator is not; nor is the 
adminiſtrator of A.'s executor. 2 Black. Com. 507. 
A teſtator left his father and nephew (who owed him 
£ 500 each) his executors, and named no reſiduary legatee. 
Lord Chancellor. — It is a ſettled point in this court, that 
« the appointment of a debtor-executor is no more than 
« parting with the action. This is a truſt for the next of 
« kin.” Carey v. Gooding, Trin. 30 Geo. III. 

An executor may confeſs judgement on one obligation, 
and plead that judgement to an action brought on another 
obligation; and, if there be two obligations, and an action 
on each, he, that obtains judgement firſt, muſt be firſt ſatiſ- 
fied; and though, where there are ſeveral obligations of the 
fame kind, the executor may diſcharge, which of them he 
thinks fit, yet he cannot if a ſuit nn e 
N 411. See PRIORIrT. 

In actions by executors, all mut join, thougli ſome do 
not take upon them the executorſhip. Where, indeed, ſe- 
veral are named executors, and one only proves the will, 
and acts, that one is liable to an action. 1 Rok br: 924 : 

Fenk. Cent. 106, 7. 
If a perſon, appointed an dj would completely 

exonerate himſelf, he muſt not only HG but n 
renounce, the executorſhip. 

Executors are not odliged to join in a ſale. There is 2 
Ifference between joint truſtees and executors. Executors 
may act ſeparately if they think fit; but, if a truſt-eſtate is 
to be ſold, the truſtees muſt join in the conveyance and re- 
ceipt. 1 Harr. Chan. Pract᷑. Introd, 25. 


T 07 1 


If executors carry on trade, they muſt do it as indivi- 
4uals ; unleſs they carry it on under the Grecian of: the 
Court of Chancery. 1 7: Rep. 295. | 

A promiſe by an adminiſtrator to pay the Ada of the 
inteſtate, if there RIP aſſets, is nudum HE 5'T. 
E. 6. | 

No funeral . Rn allowable againſt a creditor, 
except a coffin, ringing the bell, parſon, clerk, and bearers 
fee; but not for pall or ornaments ; the uſual ſum allowed 


is £5. 1 Salk, 296. 47h 


FACTOR. — See Agent, Authority. 


There is a wide difference between a general and a parti- 
cular agent. If a perſon be appointed an agent for a parti- 
cular purpoſe, and under a limited and circumſcribed power, 
he cannot bind the principal by any act in which he ex- 
ceeds his authority; ; but, if a perſon be appointed a general 
agent, as in caſe of a factor for a perſon reſiding abroad, 
the principal is bound. by his acts. 

The law . conſiders a factor as a ſervant pro tempore, + 
with regard to ſuch of his acts as affect his employer's pro- 
perty. Therefore, where a merchant conſigns goods to a 
ſactor in Landon, or elſewhere, the factor can have no 
property in ſuch goods, neither will they be affected by 
his bankruptcy. 3 P. Vm, 186, 

If a factor, or ſuch like accountant, be robbed without 
his default or negligence, he ſhall, be diſcharged thereof 
upon his account, unleſs there 1 is a ſpecial agreement to thg 
contrary. Co, Litt. 8g, 

If a man make another his factor to buy goods for him, 
the employer ſhall be charged by his contract, though the 
goods come not to his poſſeſſion. Noy's Max. 17: 


2187. & Nuled agreement, not a good conſideration. 2 
* the time. 


O 3 Every 


II 

Every factor of common right is to ſell for ready money; 
vine; if he be a factor in a dealing or trade, where the uſage 
is for factors to ſell on credit, there, if he ſells to a perſon 
of good credit at that time, and he afterwards becomes in- 
ſolyent, the factor is diſcharged; otherwiſe it is, if he {ell 
to a perſon notoriouſly diſcredited at the time of ſale. 12 
Med. 514. 

Where a factor on che ale of goods takes the riſk of the 
purchaſer's ſolvency upon himſelf, his principal may, 
though the goods were ſold in the fator's name, maintain 
an action againſt the purchaſer, if notice had been given of 
the property before payment made to the factor. For, the 
factor's ſale creates a contract between the buyer and the 
owner of the goods; and, therefore, if the factor ſells for 
payment at a future day, if the owner gives notice to the 
duyer to pay him and not the factor, the buyer is not juſti- 
fied in paying the factor. Bull. N. P. 130. And this doc- 
trine was recognized in the caſe of Eſcot v. Milward, Sit, 
after M. 24 Geo. III. 1 Eſpin. Rep. 108. And, there- 
fore, the doctrine laid down in ſome books, that the owner 

cannot arreſt money due on a ſale of goods by a factor, in 

the hands of a buyer, ſeems not to be law. 
_ Where a factor hath a bare authority to ſell, he hach no 
power to give a day of payment; nay, though they were 
periſhable goods; but he muſt receive che money imme- 
diately upon the ſale. 2 Hod. 100. 

Though a factor has power to ſell, and thereby to bind 
his principal, yet he cannot bind nor affect the property of 
goods by pledging them as a ſecurity for his own debt, 
though there is the, formality of a bill of parcels and a re- 
ceipt. 2 Str. 1178, And, if he pawn, them, the principal 
may recover the value in an action of trover againſt the 
pawnee, on tendering to the factot what is due to him, 


without any | quent the N 5 T-Rep. wy” 
A 


Lis; 3 
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A factor, to whom a balance is due, has a- lien upon all 
goods of his principal, ſo long as they remain in his poſ- 
ſeſſion. 1 Burr. 494. And this lien creates ſuch an intereſ 
as will entitle him to recover on a general policy on goods. 
Parke on Inſur, 11, 286. But, while goods remitted to a 
factor remain in ſpecie, they are not ſubject to his bank- 
ruptcy. 2 Black, Rep. 1154: 3 P. An,, 185. 

If a factor ſells goods conſi igned to him and becomes = 
bankrupt, the merchant muſt come in under the com- 
miſſion; but, if he had laid out the money in other goods 
for the merchant, the merchant ſhould have them. Bull. 
N. P. 43. And ſo, if the factor receives notes inſtead of 
money, the merchant ſhall have the notes. 1 Ath. 234. 

If a factor ſell the goods of a perſon beyond ſea, he 
may maintain an action in his own name for the price; 
for, the promiſe ſhall' be preſumed to be made to him. 
And ſo, if he buys goods, the ſeller may have an action 
againlt him ; for, the credit ſhall be preſumed to be given 
to him ; and particularly becauſe it is for the benefit * 
trade. Tr. 1 Ann. MS.: Bull. N. P. 130. 

Where a factor ſells goods as a principal, and the * | 
has no notice that the ſeller is only a factor, he has a right 
to conſider the factor as a principal, and may ſet off a debt ; 
owing to him by the factor to an action brought by the 
principal for the price of the goods. 2 Eſpin. Rep. 557. 

Bills remitted to a factor or banker, while unpaid, are in 
the nature of goods unſold ; and, if the factor becomes a 
bankrupt, they muſt be returned to the principal; ſubjeR 
to ſuch a lien as the factor may have thereon. 2 Black. 
Rep. 1154. 

A trader, after a ſecret act of bankruptcy, conſigned 
his goods to a factor, who agreed to advance money there- 
on ; and, accordingly, accepted and paid bills drawn on 
him by the trader, A commiſſion afterwards iffued 


againſt the wader on ſuch prior act of bankruptcy ; after 
TEA "Dx > | which 
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which the factor fold the goods and received the money. — 
Held, r 
df the goods. 8 7. Rep. 199. # 


FAIRS. — See Tals, Markets. 


' 


FALSE IMPRISONMENT. — See Impriſonment. 


FEES. 


_ * Neither a counſel or phyſician can maintain an action 
Tor os. 1 T. Rep. 317. | 


FENCES. 


If fences are in want of repair, whereby my. cattle get 
into B. s corn, who. ought by preſcription or otherwiſe to 
repair them, I may plead the want of a fence. And a 
man may juſtify entering to rechaſe cattle that eſcaped for 
want of fences. 2 Roll. 565. But he may not after notice 
de a to continue there. 2 Lev. 93. 

Action on the caſe for not repairing fences, whereby 
anather party receives damage, can only be maintained 
_ againſt the occupier, and not againſt the owner of the fee, 
who is not in poſſeſſion. 4 T. Rep. 318. | 
T Three feet nine inches are allowed for hedge | and ditch in 

old incloſures. In new incloſures, it is the n to ſet 
out four feet for * 


FERRY, 


An aQion will lie for diſturbing another in his is High to 

an excluſive ferry ; but nor if the alleged diſturbance ariſe 
from the conveyance of perſons to a place either below or 
above the eſtabliſhed ferry, to 'which the ferryman is not 
compellable to find boats. 1 T. Rep. 666. 


4 


FIGHTING. 


1 a J 
rIGHTIN G. — See Boxing-Matches; Evan. 


F INDING. — Yee Stolen Goods, Notes, 8 5 I 


A perſon finding any thing has a ſpecial property therein, 
but he is anſwerable to the perſon in whom the general 
property is. He has a right againſt every perſon but the 

loſer. Str. 505. 
Ihe finder is not anſwerable for a mere nonfeaſance or 
neglect; yet, if he makes gain of the thing he finds, or if 
+ he rides a horſe, or abuſes or ſpoils the thing he finds, he 
ſhall be anſwerable. x Roll. 5: 1 Leon. 224. 

In the caſe of eſtrays ſeized by a lord of a manor, 
the owner may claim his property within a year and a day, 
paying the charges of finding, keeping, and proclaiming 
them. If not claimed within the time allowed by law, 
they become the property of the lord. But, if any other 
perſon finds and takes care of another's property, not being 
entitled to it as an eſtray, the owner may recover it or its 
value, without being obliged to pay the expenſes of keep- 
ing, 2 Black. Rep. 1117. And eſtrays muſt not be uſed 
except in caſe of neceſſity, and for the benefit of the 
owner, as to milk milch-cows, &c, 1 T. Rep. 12. 

If bank-bills, tickets, &c. ſtolen or loſt, are paid to or 
delivered to another without conſideration, an action lies 
againſt any one in whoſe hands they are found. 1 Morg. 
305. And the law ſeems to be the ſame, though a conſi- 
deration was given, if the party had ee notice of 
their being loſt or ſtolen. Id. 106. | 
If a bill, payable to A. or bearer, be found by B. who, 
for a valuable conſideration, gives it to C. an action of 
trover lies againſt B. to recover the value of the note. Jbid. 
But not againſt C. 1 L. Raym. 738. | 

But the property of goods found or ſtolen may be 
chongel by ſale, for 2 valuable conſideration and without 

notice, 
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notice, in a market overt; and the perſon purchaling ob- 
e Did. 


FIRE. — See Leaſes. 


Where houſes under leaſe are burnt down, and there ig 
an exception of damages by fire, the landlord is not obliged 
to rebuild, although he may haye inſured. The premiſes 
being inſured by the landlord is nothing to the tenant ; and, 
if there be an expreſs covenant to pay the rent, the land- 
lord, in the rigour of the law, may oblige the tenant to 
pay the rent during the remainder of the term, although he 
has nothing to occupy. Dier, 33 4.: 2 L. Raym. 1477: 2 
Str. 763: 1 T. Rep. 310, 710. | 

And, on a general covenant to repair, without an excep- 
tion of fire, the tenant is. compellable to. bund! in caſe of 
accidental fire. 6 T. Rep. 650. | 

In order to avoid theſe evils, an exception of damages by 
fire ſhould be made in the reſervation of rent, and the land- 
lord ſhould enter into a covenant to rebuild. i 

If a man buys a houſe, and, before the time arrives 
when by the articles he is to pay for it, it is burnt down by 
caſualty, it is ſaid he ſhall not be bound in equity to pay oy 


money. ee. 220. 


FIRE, Inſurance againſt. 
An inſurance againſt fire is a contract by which the in- 
ſurer . undertakes, in conſideration of the premium, to in- 
demnify the aſſured againſt all lofſes which he may ſuſtain 
in his houſe or goods, by means of fire, within the time 
limited in the policy. 

The terms upon which the inſurance-offices grant in- 
| 2 are contained in their propoſals, which every 
done who inſures is conſidered as ſubmitting to and bound 
by. | f ＋ 30 
| Of 
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Of cheſe, the London-4ſſurance Company inſert a clauſe, 
that they will not hold themſelves liable for any damage 
by fire occaſioned by any invaſion, foreign enemy, or any 
military or uſurped power whatever. Under which, it has 
been held, that the inſurers were not exempted from, but 
liable to make good, a loſs by fire occaſioned by a mob, 
which aroſe under pretext of the high price of pro- 
viſions, and burned down the plaintiff's malting-houſe, 
2 Will 363 

The Sun-Fire Office adds ci commotion ; and; it was held, 
that, under theſe words, the company was exempt from 
loſſes occaſioned by rioters, who roſe in the year 1780, to 
compel the repeal of a ſtatute made in fayour of Roman 
Cathalics, Langdale v. Maſon: Parke, o. 23. 

The Phenix Fire-Office has a clauſe, that the inſured, to 
entitle him to recover, ſhall produce a certificate of the 
miniſter and churchwardens as to his character, and their 
belief of the loſs ſuſtained, &c. Which clauſe has been 
held to be in law a condition precedent ; and that the inſu- 
rers are not liable, unleſs the* terms are ſtrictly complied 
with. Lockyer and Bream v. Worſley, and Worſley againſt- 
Mood and others, aſſignees of Beeler and Bream, X. B. 
36 Geo. III. 

When a 1% happens, the inſured is bound by the propo- 
ſals of moſt of the ſocieties, and ought in all caſes to give 
immediate. notice of the loſs, and as particular an account 
of the value, &c, as the nature of the caſe will admit 
of, &c. | | 

Theſe policies are not in their nature aſſignable, nor 
can the intereſt in them be transferred without the expreſs 
conſent of the office, contrary to what has been determined 
in the caſe of marine inſurances. 2 T. Rep. 26: 3 Bro. 
Parl. Caf. 497. 

It is however provided, that, when any perſon dies, the 
Intereſt ſhall remain to the heir, executor, or adminiſtrator, 
teil pectively, 
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reſpeQively, to whom the property belongs ; provided they 
procure their right to be indorſed on the policy, or the 
premium be paid in their names. Parke, 449. 
It is neceſſary that the party inſured ſhould have an 
intereſt in the thing inſured at the time of offering the po- 
licy, and at the time the fire happens; and, therefore, after 
the leaſe of the houſe is expired, if the inſured affigns the 
policy, that does not oblige the infurers to make good the 
loſs to the aſſignee. 3 Bro. Perl. Caf. 497 : 2 Atk. $54 
The premium upon common inſurances is 25. per cent, 
for any ſum not exceeding C1000; and 2s. 64. from 
Z 1000 upwards ; and the duty to government, under the 
Stat. 22 Geo. III. c. 48, is 15. 6d. per cent. 

The ſame principles as to fraud and the return * pre- 
mium apply t to theſe inſurances as to all others. 


| FISH. — See Piſcary. 
An action does not lie for fiſhing in a river where the 
tide ebbs and flows; for, the property of the ſoil of all 
e eee the Ting ee eee eee 
a right to fiſh therein. 1 Mod. 15. 
The owner of a ſeveral fiſhery may lawfully diſtrain 
nets found in his water, as nets doing damage; but, if he 
cuts them, an action af nn Cro. Car. * 165. 


FIXTURES. — See Diftrefs.. 


| The general rule is, that whatever is "Reg to a houſe 
is a part of it, and cannot be removed. 

But the old rules on this ſubject are FRO relaxed ; 
and now, where a perſon, who hath a particular intereſt in 
' a houſe, annexes any thing to it for the benefit of his own 
trade, as vats, coppers, &c. he may, diſunite it during the 
continuance of that intereſt, if it may be done without 


injury to the freeliold. N. Air. 420. 
9 And, 
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And, during the term, the tenant may take away chims 
ney-pieces, or wainſcot, which he has put up, but not 
afterwards, for. then he would be a treſpaſſer. 1 4th. 477; 
Hull. N. P. 34 ö 

And a tenant may in like manner remove a building, 
which he has erected on blocks and timbers lying on the 
ground, but not fixed in it. Bull. N. P. 34. | 

The old rules of law- have been relaxed chiefly between 
landlords and tenants, and tenant for life, and remainder- 
man, and not ſo frequently between an executor and heir, 
3 Ait. 13: 1 Str. 1142. 


FORCE. — Ses Durefs 


FOREIGN ATTACHMENT. 


By this 3 proceeding of che city of 9 
creditor may attach, in the hands of a third perſon in that 
city, (in ſuch proceedings called the garniſſtee, the money 

or goods of his debtor, in order to compel him (the debtor) 
to appear, and anſwer his (the creditor's) demand; and, in 
default of his appearance, the property attached is, by the 
judgement of the court, condemned and ordered to be paid 
or delivered over to the creditor. Emerſon, 58. 

In order to aſcertain whether the property can by the 
cuſtom be attached, this general rule is to be obſerved, that, 
if the property, intended to be attached, is ſo circumſtanced 
that the owner himſelf could maintain an action of debt or 
detinue for the ſame, and, if withheld,” could not legally en- 
force the payment or delivery by his own act, or by a ſums» 
mary or any other mode of proceeding ſhort of an action 
at law, ſuch money or goods are in general attachable. 
1d. 59. 

FORESTALLING. 


T be ſtatutes n foreſtalling, &c, "Ys been all re- 
pealed ; but the old common-law remedy againſt ſuch. of- 


8 fenders, 
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bender (foreſtallers, regraters, and ingroſſers, ) ſtil} remains 
in its full force. Per Lord Kenyon, Hil. 40 G. III. This 
was ſtated hy my Lord Kenyon to be the law, on a motion 
for a rule to ſhew cauſe why a criminal information ſhould , 
not be grafted againſt Mr. Waddington, for boyingup hops, 
and foreſtalling the market. 


FORFEITURE. See. Pash 


It is a ſtanding rule in equity, that a forfeiture does not 
bind, where the thing may be done afterwards, or any com- 
penſation may be minds for it. 2 Vent. 252. 


— 


F RAUDS AND PERJURIES. — See Cumra. 


TREICHT. See 8 ad Sag s Wages, 


- The conſignee of goods is prima fag liable for the n 
1 Eſpin, Rep. 33. 

Where the freight is by the * 40 the e 
al be by the calendar, not lunar, month. Id. 186, 247. 
If a ſhip be difabled or captured, when part of the voy- 
age is performed, without fault of the maſter, he ſhall be 
paid a rateable proportion of the freight. 2 Burr. 882. 
If a freighted ſhip becomes diſabled without the maſter's 
fault, he has his option to refit, (if poſſible in convenient 
time,) or to hire another ſhip to carry the goods. If the 
merchant will not agree to this, the maſter is entitled to the 
full freight for the whe voyage. 2 Burr. 882: 1 Black, 
Rep. 190. 

A ſhip is freighted ſo th out and ſo aueh in : there 
ſhall be no freight, due till the voyage is performed : ſo 
that, if the ſhip be caſt away coming home, the freight is 
wholly gone. 1 Brownl. 21: Mal. 98: and ſee 2 Ch. Ca. 
75: 2 Vern. 212: and alſo Doug. 541, 2, that, where a ſhip 
periſhes, the whole freight, from = laſt place or time of 


| rag is loſt. 
On 
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on a covenant to pay freight for © goods Ae at 
« AP? freight cannot be recovered pro ratd, if the "ſhip b 


wrecked at B. before her arrival at A. though the nnn 
e ee B. 7 W 361. 


GAME. 


J. 07 Gamekeeperg,— All lords X manors, or other royal! 
ties, not under the degree of an eſquire, may, by writing 
under their hands and ſeals, authorize one or more game- 
keeper or game-keepers, within their reſpective manors or 
royalties. 22 and 23 Car. II. c. 25, ſect. 2. ö 

But he ſhall not make above one perſon to be game. 
keeper within one manor, with power to kill game, whoſe 
name ſhall be entered with the clerk of the Peace. 9 Anne, 

r 
| * if the game · keeper ſhall, under colour thereof, ſell 
and diſpoſe of game, without the lord's conſent, he ſhall 
be committed for three months to hard labour, 5 Anne, 
e 

And if any other e not ſo entered, or athet- | 
wiſe qualified, ſhall Fill, el}, or expoſe game to ſale, he ſhall, 
for every offence, forfeit (5, half to. the informer and half 
to the poor, by diſtreſs, or, for want thereof, be com- 
mitted for three months for the firſt offence, and for every 
other offence, four months. Anne, c. 25, 7: 1. 

He muſt alſo cauſe his deputation to be regiſtered with 
the clerk of the peace of the county, and take out an an- 
nual certificate, charged with a ſtamp- duty of 10s. 6d. and 
105. 6d. total £1. 15s.: and, neglecting or refuſing to take 
out ſuch certificate, within twenty, days after deputation 
granted, he ſhall be ſubje& to a penalty of (C20; and 
every new deputation ſhall have a new certificate, &c. ; but 
ſuch deputation and certificate ſhall not authorize the de- 
ſtruction of game out of the manor, 25 G. III. c. 50: 31 
G. III. c. 21. . 

., | And 


(8) 
And by Stat. 3 G. I. c. 11, a game-keeper, with, power to 


Bill game, not being qualified, or not being truly and properly 
2 ſeruant to the lord, or not immediately employed and ap- 


Pointed to take and kill game for the ſole uſe of the lord, 


is in the ſame plight that other perſons are. 
And the game-keeper (properly authorized) may ſearch ' 
for dogs and engines, and ſeize the ſame for the uſe of the 
lord, or deſtroy them. 22 and 23 Car. II. c. 25, ſect. 2. But 
it ſeems that, for this purpoſe, he ſhould alſo be armed with 
2 juſtice's warrant. Comb, 183. 
And it ſeems that a game-keeper has a right to keep 


and have dogs, guns, and nets, any where, and that his gun 


cannot be ſeized in going to or returning from the manor, 
or in any other place. 2 Will. 387. 

II. Qualification to kill game. — By the Stat. 22 and 23 
Car.-II. c. 25, every perſon, not having lands and tene- 
ments, or ſome other. eſtate of inheritance, in his own or 
his wife's right, of the clear yearly value of {100 per an- 
num, or for term of life, or having leaſe or leaſes of ninety- 
nine years, or for a longer term, of the clear yearly value 
of £ 150, (other than the ſon and heir-apparent of an eſ- 
quire, or other perſon of higher degree, and the owners 
and keepers of foreſts, parks, chaſes, or warrens, being 


ſtocked with deer or coneys for their neceſſary uſe, in re- 


ſpect of the ſaid foreſts, parks, chaſes, or warrens,) is de- 


clared to be a perſon not allowed to have or keep for him- 
elf, or any other perſon, any guns, bows, greyhounds, | 
ſetting· dogs, ferrets, coney-dogs, lurchers, hays, nets, Jow- 
N bels, hare · pipes, gins, ſnares, or other engines, for taking 


and killing of game. 
On this ſtatute, it has been determined, | 
1. That a perſon, whoſe eſtate is mortgaged ſo as to re- 
duce it to leſs than £100 per annum, is notwithſtanding qua- 
lifed. Cala. Caf. 230. 


2. That 
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2. That a life-eſtate of leſs than £150 per annum is not 
2 qualification. Id. 188. K 
3. That a doctor of phyfic, under a Scorch diploma, is 
not qualified : the-qualification derived from a doctor muſt 
be from Oxford or Cambridge. 1 T. Rep. 44. But a doctor 
of phyſic of the Englifh non wg is not qualified as ſuch. 
4d. | | 
7 Thar this ſtatute et the perſonal qualification of 
the ſtatute of. James, and leaves no other qualification but 
that of land, with the exception in favour of the heir- ap- 
parent, on account of his right of ſucceſſion. id. 

III. Search. — By the fame Stat. 22 and 23 Car. II. c. 25, 
ſect. 2, ĩt is declared, that the game - keeper, or any other per- 
ſon, (authorized by warrant of a juſtice of che peace,) may, 
in the day-time, ſearch the houſes, out-houſes, or other 
places of unqualified perſons, upon good grounds ſuſpected to 
have or keep any guns, &c. [as before, ] and the ſame to ſeize 
and keep for the uſe of the lord, or otherwiſe to cut in 

pieces or deſtroy. | 
And by Stat. 42004 sw. III. c. 23, eiae authorized 
by a Juſtice” s warrant, may ſearch for hares, partridges, 
pleaſants, pigeons, fiſh, fowl, or other game; and, if any 
found, the offender, if he do not ſatisfy the juſtice how he 
came by the ſame, or of whom he bought them, he hall 
forfeit for each not under 55s. nor more than 205. and, for 
want of diſtreſs, ſhall be committed not more than one 
month, nor leſs than ten days. — Note, Rabbits killed in a 
private warren are But ganas within this a. 1 L. Raym. 
151. 

IV. Penalty en 1 or uſing dogs or ite — By the | 
Stat. 5 Anne, c. 14, if any unqualified perſon ſhall lech or 
uſe any greyhound, ſetting-dogs, hays, lurchers, tunnels, or 


3 1 
In order to this conſtruction, the courts ſupply the particle & af between 
er and ether, making it, © or of any other perſon of higher degree; by which 
the father is excluded, although the ſon and beir- apparent is qualified. 


any 


L 210 ]- 

any other engine, to kill and deſtroy the game, he ſhall forfeit 
£5, half to the informer and half to the poor, to be levied - 
by diſtreſs ; and, in default of diſtreſs, be impriſoned for 
three months for the firſt offence, and, for every other of. 
fence, ſour months; and any juſtice or lord, within his ma. 
nor, may take away ſuch dogs, nets, or other engines, in the 
power or cuſtody of unqualified perſons. 

On this ſtatute, which is that on which maſt modern 
convictions are made, (there being other 'former ſtatutes 
with inferior penalties,) it has been determined, 

1. That an unqualified perſon may attend a qualified 
perſon to beat the buſhes, ar if the dogs be got big. Lofit 
178. | 

2. If two uſe a greyhound to deſtroy game, it is but one 
penalty, and not two of (5 each. 4 7. Rep. 809. 

3. That keeping is as much prohibited as w/ing: Str. 406. 
In this caſe it was doubted, whether a gun is ſuch an engine 
as is within the ſtatute : and a difference was taken as to the 
Keeping a deg, which could only be to deſtroy the game (a 
turcher), and keeping a gun, which a man might do for the 
defence of his houſe, 

4. And it was afterwards 1 determined, that a 
man was not liable, under this ſtatute, for keeping a gun. 
Anar. 255: 2 Seſſ. Caſ. aog: Str. 10988. 

5: In the caſe of K. and King, Chief - Juſtice Parker ſaid, 
that walking about with intent to kill game is evidence of 
ing the inſtrument for that purpoſe. 1 Se]. Ca. 88. 

6. That a hound is not within this ſtatute, although it is 
within the ſtatute, 22 and 23 Car. II. 5; A. 1126: Co- 
7. That although the ſtatute mentions, as a a} log 
conviction, the oath of one witneſs, yet that a confeſſion of 
the party was ſufficient. Str. 546. 

8. That the enen cannot be a lege] witneſs I. Ran. 
1545: Andr. 240. 

9. That 


„„ 
9. That an indi&ment will not lie. Str. 659. 

10. That if a man, not qualified, goes a hunting, and 
kills never fo many hares on the ſame day, though in ſeve- 


ral different places, he ſhall forfeit but one (5; for, under 
this ede it is but one offence. 10 . 26: _ Compns, 


2 
1715 And on an . m the defendant with 


keeping and uſing a dog, and alſo a gun, on the fame day, 
be can only be convicted in one penalty. 7 7. Rep. 152. 
V. Carriers, inn-keepers, &c, — By the above Stat. 
3 Anne, c. 14, if any higler, chapman, carrier, inn-keeper, 
victualler, or alehouſe-kerper, ſhall have in his cu/tody or 
puſſe/Fon, or ſhall buy, ſell, or offer to ſale, any hare, phea- 
fant,” partridge, moor or heath game, or grouſe, unleſs 
ſuch game, in the hands of fuch carrier, be ſent up by 
ſome perſon qualified, (or, by 28 G. II. c. 12, if any perſon 
whatſoever, whether qualified or not, ſhall /e, expo/e or 
offer to ſale, any fuch,) he ſhall, on conviction within three 
months after the offence, on view or oath of one witneſs, 
forfeit, for every. ſuch hare, &c. £S half to the informer 
and half to the poor, and, for want of diſtreſs, be commit- 
ted, for the firſt offence, three months, and Tos every other 
offence four months. | 
And by the faid ſtatutes of 8 G. I. and 9 Anne, c. 25, if any 
hare, &c. [as before,] ſhall be found in the ſhop, houſe, or 
poſſeſſion, of any poulterer, ſaleſman, fiſlimonger, cook, or 
þoftry-cook, or of any perſon not qualified, in his own right, 
to kill game, or entitled thereto under ſome perſon ſo quali- 
fied, it ſhall be deemed an expoſing thereof to ſale. 2 
And the Stat. 1 Fac. c. 27, ſect. 4, impoſes 10s. penalty. 
on any perſon who ſhall ſell, or buy to fell again, any 


It ſeems, by the diſtinction obſerved. in theſe two ſtatutes, that qualified 
perſons may buy game, without being ſubjected to any penalty, uhleſs they buy 
to (ell again, See Star. 1 Jac, e. 27, ſect. 4. 

1 | And 
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And by aid 5 Anne, any juſtice, and lord within his mas 
nor, may take away ſuch hare, &c. | 

By ſet. 3, perſons who ſhall deſtroy, ſell, or buy, any hare, 
&e. [as before,] and ſhall in three months diſcover to con- 
viction any higler, chapman, carrier, inn-keeper, alehouſe- 
keeper, or victualler, that hath bought or ſold, or offered 
to buy or ſell, or had in his poſſeſſion, any ſuch game, he 
| ſhall be diſcharged of pains {by ri e 
benefit as any other informer. 

VI. Inferior tradeſmen ſporting, and as to officers, Sc, — 
By the Stat. 4 and 5 W. III. c. 23, ſect. 10, it is recited, that 
whereas great miſchiefs do enſue, by inferior tradeſmen, ap- 


— 


prentices, and other diſſolute perſons, neglecting their .cades 
and employments, who follow hunting, fiſhing, and other 
game, to the ruin of themſelves and damage of their neigh- 
bours; therefore, if any ſuch perſan ſhall preſume to hunt, 
hawk, fiſh, or fowl, (unleſs in company with the maſter 
of ſuch apprentice, duly qualified,) he ſhall not only be 
ſubject to the other penalties, but, if he be proſecuted for 
- treſpaſs, in coming on any perſon's land, and be found 
guilty, the plaintiff ſhall not only —— againſt 
him, but full coſts. | | 

I. It does not appear to have been decided, 4 an inferior 
trade ſman, within the meaning of the ſtatute, is: an attempt 
was once made to determine it, in the caſe of Buxton v. 
Mingay, Trin. 30 G. II.; * the court wWas equally divided. 
2 Will. 70. 

2. A huntſman going out, and hapting without his maſ- 
ter, is not 2 difſolute perſon within this ſtatute. Black. Rep. 


900. | | k.- 56 ie * 

. Officers or ſoldiers, without leaye of the loꝛd of the ma- 
nor, under his hand and ſeal, deſtroying game, pigeon, or 
other fowl or fiſh, ſuch officer ſhall forfeit ( 5, and the com- 
manding officer 20s. for each ſoldier. Mutiny-As., 


m1 

"Vit." Taking in the night, or on 4 Sunday or Chriſftmas- 
day. — By the 33 Eliz. c. io, if any perſon, of what e/tate, 
Hegree, or condition, ſoever, ſhall take, kill, or deſtroy, any 
partridges of pheaſants in the night-time, he ſhall forfeit, 
for every pheaſant, 205. and for every partridge ros. ; half 
to him that ſhall ſue, and half to the lord, and give ſecurity 
not to offend again for two yeafs. If the penalty i is not paid 
in ten days, he ſhall be impriſoned for one month = 

By the gth Anne, c. 25, in both caſes the penalty” is 
creaſed to ( 5, or, for want of diſtreſs, three months ery | 
ſonnient for the firſt offence, and four for ſubſequent ones. 

And by the Stat. 13 G. III. c. 80, to kill, take, or de- 
roy, or to uſe any gun, dog, ſnare, net, ot other engine; 
with intent to kill, Sc. any hare, pheaſtint,'or partridge, 
in the niglit, i i. e. between ſeven at night and fix in the 
morning, from the 12th of October to the 12th of Febty- 
ary, and between nine at niglit and four in the morning, 
from the 12th of February to the 12th of October, or in 
the day-time bn a Sunday or Chriſtmas-day; incurs a for- 
ſeiture, for = firſt offence, not Exceeding {20 nor leſs 
than (C10, for the ſecond / 30 nor leſs than £20, and 
for the third, and every other ſubſequent, 50. The Stat. 
9 Anne, c. 451 impoſes rr e ee . : 
a hare in the Sight. 10 

VIII. Tracing hares in the' ſnow,” Ge. By Star: 1 Jac. 
e. 27, perſons'tiacing hares in the ſnow ſhall, on:convic- 
tion, forfeit, for the uſe of the poor, 205. for every hare, 
or be committed for three months. He may, after one 
months impriſonment, become — with "_— not to 
offend again, | . 

Engines for hares. The * ene i im me a like pe- 
nalty on every perſon taking or deſtroying hares with hare- 
pipes, cords, or any ſuch inſtraments, or other engines. 
And by the Stat. 22 and 23 Car. I. c. 25, perſons found or 
apprehended ſetting or uſing any ſnares, hare- pipes, or other 

5 © „ 
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like engines, ſhall give to the party injured damages in the 
magiſtrate's diſcretion, and ſhall pay down a ſum, not ex- 
ceeding 10s. or be committed for one month. 

By the Black Ad, (9 G. I. c. 22,) if any perſon, armed 
and diſguiſed, ſhall appear in any warren or place where 
hares are uſually kept, or unlawfully rob any ſuch war. 
ren, or (whether armed and diſguiſed or not) ſhall reſcuc 
any perſon, in cuſtody. for either of theſe offences, or pro- 
cure any to join with him in any ſuch unlawful act, he 
ſhall be guilty of felony without benefit of clergy... 
IX. Times for ſporting, e. By Stat. 13 G. HI. c. 8, 
no perſon ſhall take, kill, carry, ſell, buy, or have in his 
poſſeſſion, or uſe, any partridge. between February 12 and 
September 14, or any pheaſant between February 1 and 
October 1, on pain of forfeiting, for every fowl, £5; nor 
any black game between December 40 and Auguſt 20; nor 
any. grouſe, commonly called red. game, between Decem- 
ber 10 and Anguſt 11; nor any bu/fard between March 1 
and September 23 under forfeiture, for the firſt offence, of 
⁊ ſum not exceediug Cao nor leſs than 10, and for the 
e Arn b ee (o nor 
— By Seer. 256. Ul. c. 30 and 31 GC. Ill 
c. 21, every perſon uſing any dog, gun, or e, for ta- 
king game, ſhall deliver his name and place of abode to 
the clerk of the peace, and take out an annual certificate or li- 
nn _— 1. W. * e voy AM 


GA . 


By 16 Car. II. c. 5, if any perſon hall pep at cards, 
&c: other than for ready money, or bet, and ſhall loſe 
above 100 at any one time or meeting, upon tick, he 
ſhall not be bound to make it good ; but the contract or 
tick and ſecurity ſhall be yoid, ad the vinner hal forfeit 
treble value. | 


And, 
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Aa 17 g Anne, C. 14; all notes, bills, bonds, judge- 
bens, mortgages, or other ſecurities, given for money 
won at cards, dice, tables, tennis, bowls, or other games; 
or by betting on the ſides of ſuch as play, or for re-payment 
of any money knowingly lent for ſuch gaming or betting ; 
ſhall de void. And, by the ſame ſtatute, if any perſon. 
playing at cards, &c. or betting, ſhall loſe the value of 
Li, at one time, to one or more perſons, and thall pay 
the money, he may recover the money loſt, 1 action of 
debt, within three months. 

Betting on horſe- races, cricket, Wen is within 
the Stat. 9 Anne. 2 Str. 1159 : 2 Hil. 399: 1 Wl. 
part 1, p. 220: 2 Will. 36. | | 

But, on a wager between two perſons on the lives of 
their two fathers, the winner has been allowed to maintain 
an action. Burr. 2802. 

"© Where two perſons playd at all- Aken, for two guineas. a 
game, from Monday evening to Tueſday evening, without 
any interruption, except an hour or two at dinner, the 
plaintiff oſt fourteen guineas, for which he brought his 
action on Stat: 9 Anne; and it was held to be one ithng. 
— One time in the act means one ſtake or bet, and is diſtin- 
guiſhed from one fitting, which means 'a courſe of play, 
where the company never parts, though the party may not 
be actually gaming the whole time. 2 Black. Rep. 1226. 

A bill of exchange for money won at play cannot be 
tecovered upon, even by an indorſee, for a valuable conſi- 
deration, and without notice, the original vice of the conſi- 
deration affecting the ſecurity, even in the hands of an in- 
nocent and bond4-fide holder. 2 Str. 1155: Doug. 636, 736. 


"Ae Poms that, if money he paid on ſuch e 


may be recovered back. Ambler, 269. | 4 
An afſumpſit will lie to recover money, even at Fay 
if under £10, and che play has been fair 2 Efpin. Rep. 
235- | 
P 4 5 It 
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It is obſeryable, chat the Star. 16 Car, II declares, that 
the contract for money loſt at play, and all ſecurities given 
for it, ſhall be utterly void. But the Stat. 9 Anne confines 

itſelf to the ſecurities for money won or loft at play. Upon 
' - which it has been determined that, though both the ſecurity 
and the contract are void as to money won at play, only 
the ſecurity. is void. as to money //t at play; and that the 
contract remains, and the lender may maintain his action 
for it. 2 Burr. 1077 : 2 Str. 1249. | 

An action will lie to recover money knowingly lent to 
game with, where no ſecurity has been taken. 1 Eſpin, 
Fab 18. 

What has been before ſaid relates t to games on cards, &c. 
The doctrine of the law concerning wagers differs from that 
of play very materially : for, i in general, a wager may, be 
conſidered as legal, if it be not an incitement to a breach 
of the peace ; or if it does not affect the feelings or intereſt 
of a third perſon, or expoſe him to ridicule; or if it be 
not againſt ſound policy. Coup. 729 : 2 T. Rep. 697. 


And an action will lis to recover wagers fairly won, and 


ariſing on a contingency, the event of which is unknown 
to both parties; but it muſt not be for a blind to an ille- 
gal or an immoral tranſaction, or to conceal ſimony, 


uſury, or bribery, Cowp. 38. . Salk. 344: 


1 T. Raym. 69. 

But a wager on a horſe-race, where the race is for leſs 
chan L 50, cannot be recovered by action; the Stat. 13 
Geo, II. c, 19, ſed. 2, having prohibited ſuch races. 4 7. 


Rep. 1. Tyenty-five pounds a ſide MG within the 
bg | 


"GARDENS. 
It is ſaid, that roots; nay even trees, belonging to a 


gaitlener, who raiſes plants for ſale, (provided they are re- 


movable without deſtruction to their growth,) ſhall go to 
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the executor, and not to the heir. For, to him, by the nd- 
ture of his uſe and intereſt in them, they are perſonal pro- 
perty ; they being his ſtock in trade, and not raiſed to ſtand 
for a continuance. 1 Gib. Evid: goo. And much more 
may they be ſaid to belong to the tenant, and not to the 
landlord. But this doctrine, as far as it relates to trees, can 
only hold good as to nurferymen, and ſuch eons n 
plantations of trees for ſale. 


A true and proper gift or grant of a perſonal chattel i is 
always accompanied with delivery of poſſeſhon, and takes 
effe& immediately, As if A. gives to B. £100, or a flock 
of ſheep, and puts him in poſſeſſion of them directly; it is 
then a gift executed in the donee, and it is not in the donor's 
power to retract it, though he did it without any conſidera- 
tion or recompenſe. Fenk. 109. Unleſs, it be prejudicial 
to creditors, or the donor was under any legal incapacity, 

as infancy, coverture, dureſs, or the like: or if he were 
drawn in, circumxented, or impoſed upon, by falſe. pre- 
tences, ebriety, or ſurpriſe. But if the gift does not take 
effect by delivery of immediate poſſeſſion, it is then not 
properly a gift, but a contract; and this a man cannot be 


compelled to perform eee, 
ntion. 2 Black. Com. 441. 


3:3 
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e 'ELEANING, | 
* — been ſolemnly adjudged, that a right t to ares in 
the. harveſt - field cannot be claimed by any perſon at com- 


mon law; eee 
have no ſuch right. 1 H. Black. 57, 63. 


| GOVERNMENT-CONTRACTS. 


Ie es that generally, and without particular underta- 
king, expreſs or implied, a public officer is not liable in 


his 
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his peiſtal eapockty for a debt incurred en count of yo 
Lr 1 * 1 1 * 


ROA 


Theſe payments muſt. be made every Monday. Doug: 68. 

By the 37 Geo, III. c. 85, the allowance of groats under 
the Inſolvent Debtors Act is -repealed, and priſoners are 
allowed ſixpences. 

The application for them muſt. be after the old form, and 
before the end of the firſt term, next after the debtor is 


charged i in execution. . 
By this new act, where more = creditors than one defire to 


Have a priſoner detained in priſon, each ſhall pay weekly, 
on every Monday, ſuch-ſum as the court mo direct, not 


e oy 


GUARDIAN. 


oe bee in Mesh my ae u d of d hal I 
his own e eee 
20 98: 1 L. Raym. 132. 

A leaſe for twenty-one years by a teſtamentary guardian 
4 an infant is abſolutely void. 1 Wiſſ. 129, 735. A 

A guardian by nurture cannot make any leafes for years, 
either in his own name or in the namo of the infant; but a 
teſtamentary guardian, or one appointed purſuant to the 
Stat. 12 Car. II. c. 24, is the ſame r 
. de 3 N. Abr. 40. | 

The Stat. 12 Car. I. enacted, that it ſhould be in the power 
of any father by will to appoint a guardian, till his child 
ſhould attain the age of- twenty-one years ; and, if no ſuch 
appointment be made, the Court of Chancery will frequently 
interpoſe, and name a guardian, to prevent an infant heir 
- pare expoſing himſelf to ruin. 2 Bl. Com. 


The 
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The mother's appointment of a guardian to her fon by 
will is void; the ſtatute confining the power of appointing 
« teſtamentary guardian to the father only. 3 Atk. 519 
.. Guardians are but truſtees ; and the ſtatute, by enabling 
the father to deviſe. the guardianſhip of his children, did \nd 
more than empower the father by will to chooſe a different 
perſon from him or her, that would have been guardian in 
ſocage ; a different perſon than what the law would have 
appointed, and to continue that guardianſhip to a different 
time than the guardianſhip in ſocage would have continued; 
namely, until twenty-one inſtead of fourteen. But ſtill a 
guardian, appointed according to the ſtatute, had no more 
power than a guardian in' ſocage; and, as the court could 
interpoſe where there was a guardian in ſocage, ſo might 
it alſo do in caſe of a guardian by ſtatute, both being 
| equally truſtees. So this court will and has interpoſed even 
in the cafe of à father. As, where the child had an eſtate, 
and the father, who was inſolvent and of an ill character, 
would take the profits where the court had. appointed a 
receiver. So iF-eny wrong ſteps are taken by a guardian, 
which might not deſerve puniſhment, yet if they were ſuch 
as induced the leaſt ſuſpicion of the infant being likely to 
ſuffer by the conduct of a guardian, or if a guardian chooſe 
to make uſe of methods that might turn to the prejudice of 
the infant, the court will interpoſe and order the contrary. 
And this is grounded upon the general power and juriſdic - 


tion which it had over all truſts, ey ant parry op 
ar rome 1 P. ann 8 Ty 


| HABEAS CORPUS. 


1 term- time, if perſons are illegally impriſoned, "_ X 
may have this writ in the King's Bench or Common Pleas ; 
but the Court of Chancery is always open, and the Lord 


Chancellor may grant this writ, either in term or vacation. 
3 Hur. Chan. P. introd. p. 8. | 


HAWKERS 


ſ 
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No Wade can W an to re in any part of 4 
market - town but the public market: place, dy Stat. 29 
A c. 26, ſect. . 1714 7. A 75. 
46 F 5 
An action will lie for injury done ts the health; i as by 
ſelling unwholeſome food, cartying on 'a noiſome trade, 
unſkilful conduct in a phyſician of apothecary. 1 L. Raym. 


a 2 ih, 3597 1 Roll. Abr. 190 Cre. Car. $16. ; 


8 


HEIRS: We of 


"The Court of Chancery will ſet at 9 50 
gains with heirs during the father's life-time: and that 
without regard to the age of the heir, and although the 
money would have been loſt if the heir had died before the 
father. 1 Chanc. Caf. 120: 1 Vern. 167: 2. Vern. 14, 27, 
121: 3 P. Vn, 131. And it makes no difference whe- 
ther it is for money lent, or goods taken up to ſell again, 
as improvident heirs. are uſed. to do. 1 Ch, Ca. 276: 1 


Vern, 467: 1 Aha 149+ 


I- 9 bp 
P © - 
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'2 Black. Com: 97. 


The lord muſt ſeize the identical thing iel, At ry 
other chattel for it. Cre. El. 590 : Cre. Car. 260. 

. Heriors are, in ſome manors, due on alienation; and, where 
a copyholder aliens part to one and part to another, and 
retains part in his own hands, and ſurrenders to the uſe of 
the alienees, the lord ſhall have a heriot on every akenation. 
* 1 2%. ; | 33 

Where 


* ] 
Where many purchaſe lands jointly, a heriot ſhall not 
be paid till after the death of the ſurvivor. 9 Rep. 106. 
HIGHWAYS. — See Roads. 

If highways become impaſſable, by the overflowing of 
a river or other cauſe, ' paſſengers may juſtify going on the 
- adjoining fields. But the caſe is different of a private way 
aver the land of another. For, there, if the way becomes 
| impaſſable, che perſon who is entitled to the way cannot 
juſtify going onthe adjoiping lands ; for, the grant of a way 
is only in a particular line, not to the right or left, and the 
granter is not obliged to repair. Doug. 716. | 

But, if it is obſtructed or ſhut up, the perſon dating | 
right may maintain an action. Cro. El;z. 84, 466. 

The pariſh at large, in the fr/? view of the thing a is 
bound to repair all highways lying within it, unleſs by pre- 
ſcription they can throw the burden+ on particular * 
by reaſon of their tenure. 2 7. Rep. 106. 

By 13 Gea, III. c. 78, two juſtices may alter, dad, or 
divert, any highway, through or over any perſon's ſoil,” ' 
eyen without his conſent, f ubject to the regulations ſpeci- 
ied in the act. 

He who hath the lands, which lie on both fides the high- - 
way, hath the property of the ſoil of the highway in him, 
notwithſtanding the public privilege of paſſing through it: 
for, the law preſumes that the way was at firſt taken out 
of the lands adjoining, 2 Lill. Abr. 400. | | 

If che inhabitants of a townſhip, bound by preſcrip- 
tion to repair the roads within the townſhip, be expreſſly 
exempted by the proviſions of a road- act from the charge. 
of repairing new roads, to be made within the townſhip, 
that charge muſt neceſſarily fall FIN the pariſh. 
a 7 * 106. | : 


Pu fark. + Onus, 


62 1 
The owners of land are bound to repair the fences on 
eee eee ee 


232. 
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HIRING AND BORROWING. — ee Bailment. 
Hiring and -borrowing are contracts, by which a quali- 
fed property may be transferred to the hirer or borrower ; 
in which there is only this difference, that hiring is always 
for a price, borrowing is merely gratuitous. - But the law 
in both caſes is the ſame. They are both contracts, where- 
by the poſſeſſion and a tranſient property is transferred for a 
particular time or uſe, on condition to reſtore the goods ſa 
hired or borrowed, as ſoon as the time is expired or uſe 
performed, together with the price, or ſtipend, (in caſe of 
hiring.) either expreſſly agreed upon by the parties, or left 
to be implied by law, according to the value of the ſervice. 


vs Ry this mutual contract, the hirer or borrower gains a tem- 


porary property in the thing, accompanied with an implied 
condition to uſe it with moderation and not abuſe it, 
2. Blacł. Com. 453: 2 E. Raym, o . 

If J lend another my horſe to ride fo far, and he rides © 
farther, or forward and backward, or doth not give him 
meat, an action lies. Cro. Eliz. 14 And, where one 
lets me a horſe for a time, if he take him from me 
within that time, or diſturb me before I have done what I 
hired him for, an action lies. And, though I ride the 
horſe out of the way in my Journey, he may not take him 
from me. 8 "Rp. 146. 


HOLDING OVER. - — See Rent. 


3 there be d leaſe, and, ds ha; ene of it, the 
tenant holds over, he muſt hold upon the terms, and liable 
to all the conditions and covenants, of the leaſe. 1 H. 


Black. 8. 
y 


* 


* 
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By Sas. 6 Anne, e; 18, guardians, truſtees, buſbando 
ſeiſed in right of their wives, and tenants for another's liſo, 

holding over without conſent, after the nme of. - 
their intereſts, arg 2 made traſpalſers, | | | 


HOLIDAYS, 


The 29th of May is not a holiday in ny of the dam 
law-offices ; and, conſequently, no officer can take an extra- 
ordinary fee for buſineſs done on that day. oP. Rep. T2002 * 
The only allowed holidays are nn the are 
and St. e the Daptift. Tbid. 


HORSES. 


An inn-keeper may detain a horſe for his meat, but 
he canngt uſe him; for, it is in nature of a diſtreſs. Bac. 
Ar. 

And, by he n of Lox DON and Ex TER, if a man 
commit a horſe to an inn-keeper, and he eat out his price, 
the inn-keeper may take him as his own, upon the reaſon- 
able appraiſement of four of his neighbours : but this is not 
the general cuſtom of the kingdom. I. 

And, when a horſe has been once out, the power of de- 
_ taining him for what was due before, does not ſubſiſt at his 


coming in again. 1 Str. 555. 

And every horfe muſt * ſold for his own proper debt. * 
Bulft. 207. | 

If my horſe be 9 away, and I find him in a com- 
mon, a fair, of public inn, I may lawfully ſeize him; but 
I cannot juſtify, breaking open a private ſtable, or entering 
on the grounds of a third perſon, to take him, except he be 
ſeloniouſly ſtolen, hut muſt have recourſe to an action at 
law. 3 Bl. Com. 8. 

If a purchaſer of a horſe, l to be of a certain 


 * "age, diſcovers that he is of a greater age, and offer him to 
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the ſeller, who refuſes to take him back, he may ſell the 
horſe, and then maintain an action againſt the ſeller on the 
warranty. 2 T. Rep. 945. See ConTRACTS., 

If a horſe, warranted ſound, prove to be otherwiſe, it is 
not neceſſary that he ſhould be returned to the ſeller, nei. 
ther need notice be given. The notice not being given 
will be a preſumption againſt the buyer, and make his 
proof of unſoundneſs more difficult, But, Note, this is the 
caſe where an action is to be brought on the expreſs war- 
ranty; for, where an action is to be brought for money had 
and received to the plaintiff's uſe, an immediate return is 
neceſſary. 1 H. Black. 17 : 1 T. Rep. 133, 

It is therefore moſt prudent, in all caſes, to return the 
horſe to the ſeller, as ſoon as the unſoundneſs is diſcovered, 
ane eſtabliſhed in the opinion of competent judges. _ 

But, if the warranty be accompanied with an underta- 
King, on the part of the ſeller, to take the horſe again, and 
pay back the purchaſe - money; ; if, on a trial, he ſhall be 
found to have any of the defects mentioned in the warranty, 
the purchaſer muſt return the horſe as ſoon as the fault is 
diſcovered. 2 HF. Black. 5713, 

If, on account of a horſe, warranted ſound, the buyer 
ſhould ſell him again at a loſs, it ſeems that an action 
might be maintained againſt the original ſeller, to | Tocorer 
the difference of the price. Id. 

It is ſaid to have been held, that a horſe which ſells for 
above ( 10 ought to be ſound, whether warranted or not; 
but it is conceived, that no exact ſum has ever been made 
the criterion of a ſound price. A ſound price can only be 
ſuch as, from the nature and appearance of a horſe, would 
be a fair and full price for it, if it were in fa& free from 
blemiſh and vice. And, in this caſe, if the purchaſer after- 
wards diſcovers it to be unſound or vicious, and returns it 
in a reaſonable time, he may recover back the price in 
an action for money had and received, provided he can prove 

Rs, = 
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tbe ſeller knew-of the-unſoundneſs, or vice, at the time of 
the ſale ; for, the concealment- of ſuch a material circum- 
ſtance is a fraud, which vacates the contract. 2 Chr. Bl. 
Com. c. JO, fn. 

If a man takes. e 
any ſpecial promiſe to keep or re- deliver him ſafe, and he 
is ſtolen, the owner ſhall not have an action. Moore, 543: 
Plowd. 720: nor if he ſtray, if the fences are good, and 
reaſonable care be taken. 

As to the change of property of a ſtolen hoxſe, by ſale. 
in a market overt, it is enacted by the Stat. 2 P. and M. 
c. 7, and 31 El. c. 1a, that every horſe. ſor ſale muſt be 
openly expoſed for one whole hour together, between ten 
in the morning and ſun-ſet, in the public place, and at the 
uſual times for ſuch ſales, and afterwards brought both by 
buyer and ſeller to the book-keeper of the fair or market, 
that toll may be paid, if due, and if not, one penny to the 
book-keeper, who ſhall enter down the price, colour, and 
mark, and the names, addition, and abodes, of buyer and 
ſeller. Nor ſhall ſuch ales take away the property of the 
owner, if, - within fix months. after the horſe is ſtolen, he 
puts in his claim before ſome magiſtrate, where the horſe 
ſhall be found, and, within forty days more, proves it to be 
his property, by the oath of two witneſſes, and tenders to 
the perſon in poſſeſhon ſuch price as he bond fide paid for 
him in open market. But, in caſe any of theſe points are 
not obſerved, ſuch ſale is utterly void, and the owner ſhall 
not loſe his property; but at any diſtance of time he may 
ſeize or bring an action for his horſe, 1 
to find him. See MARKETS. | 


- HUNTING. 9 | 

1 int of mit for hreaking nod e lig 
cloſe of the plaintiff with horſes, dogs, &c. the defendant 
may juſtify that he entered in purſuit of a fox, or other 
Q | noxious 


7 26 1 
Ali, ahn but he cannot juſtify breating che earth. 
Pigh: 164K Buh. 60: 2 Noll. Abr. 558 © 1 T. Rep. 3341 
and this juſtifcatioh extends only to the purſuit of noxious 
animals, on the principle of preſumed public good. As to 
nünting hares, Lord Chief Juſtice HorT obſerved, that if 
A b Hare in che ground of B. and hunts it into the 
40f ©. che properiy is in che hunter; but B. and C. 
r action of eſpals againſt b. * 'T jr ns. on | 


r although” 2 dr tiny Moe A eee 
over the gtoundb of another, yet an action of treſpaſs will 
e, if fle unneceſſarly trample down the hedges, or do 
Nn r 334: * 
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ve On AN WIFE. See Wife. 


On ifband and wife are one perſon in law.” Ic is" oY 
re ſaid, and that truly, that a huſband cannot grant any 
ing to his Wife; vet he may do it by the intervention of 
ryſtees*: Harg. Ce. Lin. 30: and he may nagar ow 
hold to her fe «1, Say 
1 4 Woman, before marriage, with the coniſerit of her 
Intended huſband, | conveys all her ſtock in trade and furni- 
ture to truſtees, to enable her to carry on her buſineſs ſe- 
f . if the huſband do not intermeddle with them, and 
be no fraud, ſuch effects (though footing)” Thall 
be Hadle 50 his debts. 3 T. Rep. 618. 

"Where, in the will of the huſband, a deviſe is expreſſed 
to be giyen in lieu and ſatisfaction of dower, or where that 
is che dear and manifeſt intention of the teſtator, the wife 
ſhall not have both, but ſhall EVE ber choice. Harg. Cs. 
Lit. 36. 5. | 

If an action is brought againſt” one for entering into an- 
döther's houſe or field, it 4s no juſtification or excuſe to ſay, 
at it was done by permiffion of the party's wife; for, a 
wife can give no permiſſion. Cro. Eliz. 245. of 

1 
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1. Of the interef} the huſband has in the wiſus pruperny. 
If chattel-interefts' be not reduced to poſſeſion;''by the hut 
band exerciſing ſome act of ownerſhip, no property veſts 
in him ; but they ſhall remain to the wife, or her repreſen« 
tative, ares coverture is mann 2 Bl. Com. 4332 
Co. Litt. 46, 6. Arts Ab. d tener di nn 
——— — hethall -kitve Mee 
tels real, as leaſes for years, &c. by ſurvivorſhip; but he 
ſhall not have Moſes in action, unleſs he gets poſſeſſion by 
ſuing in the wife's right during her coverture: but, if the 
wife ſurvives the huſband, both chattels real and choſes in 
action will go to the wife, unleſs he diſpoſes of thetn in his 
life-time ; for, if he does not, he cannot diſpoſe of theta 
by his will. Zd. 434. But he will be entitled to be her ad- 
miniſtrator, and may, in that capacity, recover ſuch 
things. as became due en n or n 

dne. 2 
In thoſe caſes e 
vive to che wife, the huſband and wife are regularly to 
join in the action, as in recovering debis due to the wiſe 
before. marriage, and in actions relating to her freehold ar 
inheritance, or to Ag eee e 
1 Rell. Abr. 432. Nn Tf * v! A397 
If a man marries a woman who has u term for years 
ſettled on her in truſt, che huſband may ag well, diſpoſe 
of this truſt, as if the legal intereſt was in ba N. 
Ar. 289. . . 4d An inch 
If land or money be deviled t a wife Far len ſaparate 
aſe, without naming truſtees, whereby the huſband becomes 
entitled to the legal intereſt of the thing, yet, if he becomes 
a bankrupt, the intereſt is not aſſignable, docauſe the huſ- 
band is only a truſtee. 2B. Nns, 316. TO onen 210* 
2. 41 lu debts contradted by: the wife before manriage. wm 
Kaba e e ene, 
„ wh 10 W ae bdaund 
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bean afterwards: to pay che debt; for, r 
aid her circumſtances together. g Mod. 186. 
Butz thought the huſband: has had 3 Ms 
his wife, If Nie-dies before him, he is not liable to pay her 
debts contra cted before marriage, either in law or equity, 
unleſs the creditor recover. judgement againſt, him in the 
Me- time of the wife; or unleſs there is ſome part of her 
perſonal property which he did not reduce into his poſſeſſion 
before her death, which: he muſt afterwards recover as her 
adminiſſratorz and to the extent of that property he will 
be liable to pay his wife's | debts, contracted while unmar- 
tied, which remained ——— W I 
Pins, 468: $PHms; 410-1 
.* Aſecond-/buſband-1s liable cb ene by his 
wife, while ſne was living in a ſtate of ſeparation from a 
end and had a ſeparate maintenance. 1 T. Rep. 8. 
3. 4s to dabis cantracted by the wife during marriage and 
cohabitation. Generally,-the wife cannot by contract bind 
the huſband; yet the huſband is liable to, debts contracted. 
byaherwiſe; iß the things era necaſſary for the : huſband 
and the wife and family; but not fox any thing beſides. 1 
S ri da, e What; are neceſſaries muſt be aſ- 
certain) by x jury, from the tank and circumſtances of the 
Huſknd; and; if he forbids particular perſons to truſt his 
wife; h61hall not-bethiarged-after ſuch prohibition : 1 Vent. 
bon» SPY Ye OE FAGAN INE 
Wood's Il. P. 
A Hauſband ande dedebe; hy che at of chigavite, where 
the has'amhoriry from him to -contra@ ; hut what is evi- 
dence of this authority anuſt be left. to a. jury. However, 
by modern reſolutions, a wife cannot make a, contract as 
the attorney or repreſentative of che huſband z- and there- 
fore if ſuch comact was found by ſpecial verdict, it will 
not H de huſband; but, if the wife agrees for goods, 
bie &e delivered to the hufband, or if the wife has ac- 
9 tually 


1 229 ] 


_ contraQted for her hniſbuind, "this: is-evidende —_ 
a jury that the huſband hath contraſted ; and theſs 
e eee eee 
huſband, as the acts of a bailiff or ſervant ate to bind the 
maſter, but only evidences of the huſband's contracts, 
founded on their cohabitation. Giib, Aa. Dels. 360, 361. 
A wife's acknowledgements, promiſes, &c. are good 
againſt the huſband, where ſhe uſually acts in her huſ- 
band's buſineſs, even againſt the ſtatute of limitations 
Buller, Sittings after Trin. T. 1786, and 1 Ein. Rep. 142, 
4. 4s to debts contratted by the wife in a ſtate of ra- 
tion, by mutual conſent, where ſhe has a ſeparate maintenance 
ſerured to her. - A married woman, living apart from her 
huſband, and having a ſeparate maintenance, (ſecured to her 
by deed,' as it ſeems, 1 Eſpii. Rep. 6,) may contraR and be 
ſued as an unmarried woman. 1 T. Rep. 5. And, if ſhe 
ſpends the whole of her ſettlement and allowance, the huſ- 
band will not afterwards be liable, even for neceſſaries, Id. 
10. But ſhe muſt be ſepatated from her liuſband; and 
have a. freu, een to her , in. 
nance. 5 T. Rep. 579. t brig ie de bing 
And it ſeeme, — cena the ſepara- 
tion of the huſband and wife id not neceſſary in oder to 
diſcharge the huſband; for; if it be publicly known, in ie 
place where the parties live, it is: fuſſicient;; for che notifi- 
cation need not be in the place whete the wife afterwards | 
ay chooſe to refide. Salk. 116: Caf. K. B. nA SSC 
But, where a huſband is diſcharged: from liability to hie 
wife's debts, in reſpect to her having a ſeparate maintenance, 
FF | 
not from a third perſon. 4 Burr. 20 4% ꝙ07.qö 
And, while the marriage continues, their living . 
does not deſtroy the legal rights uf the huſband; ſo that ic 
has been held, that payment in ſuch caſe to a wiſe, of 2 


legacy, is not good payment. 1 Fern. 261. | 
e 5. Where 
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g. Miert the hi/band puts the wift out of doors, —— If a 
man puts his wife out of doors, this amounts to a general credit 
for neoeſſaries: and @ perſon who has ſupplied her with 
theſe, notwithſtanding a warning not to truſt her while ſhe 
lived with her huſband, ſhall recover againſt the huſband, 
Salt. 219: 2 Str. 1214: Cilb. Evid. 366, But he is not 
bound to receive her, nor is he liable to pay for neceſſaries 
found for his wife after ſhe has committed adultery, though 
he has before: committed adultery himſelf, and turned her 
ont EI eee 0 her cafe 67, 
Rep. 603. £ 
my witch; Geenen is ber halbes fre houſe Is reg- 
dered unſaſe from his cruelty or ill-treatment, it is equiva+ 
lent to a turning her out of the houſe, and the huſband is 
hable for neceſſaries ſupplied to her under theſe circum - 
_—_ 1 Eſpin, Rep. 442. | 

6. Tf fhe relapes, — If a dilly Sees and lives with ano- 
dir aniectbacdufbenths eie own for weg 
ties. $tr./647. At leaſt, if the perſon who furniſhes them 
is ſufficientiy apprized. of her elopement. 1 Lev. 5, But 


| © ſhe cannot be ſued alone, her huſband muſt be joined for 


conformity ſake ; and in no caſe can a married woman be 
 fucd alone, except in the known caſes of an alien enemy, 
abjuration, exile, and the like. 2 Black. 1079, 1179, 195; 
Satk.116; 1 L. Raym. 14. 

| And-it-ſeems 40 male ne dügerenes whether the elope- 
ment be adulterous or not. 2 Str. 875. But in this caſe, 
probably, mr 
ſhonld refuſe to take her again. 0 

5. 46:06 ide en en A ended woman in 
Loudon, beings ole tender, may, by the cuſtom of that 
city, be ſued in the city-courts without her huſband. But 
ſhe cannot ſue without „ 299% ſic e 
W 361: a ER 
Sa 8. 4 


* 

8. 4s. to reputation of marriage... me. Where a; man and 
woman liye together, not being huſband and wife, the. law 
will take them to þe huſband. and wife, and the man will 
be liable, Bull. N. P. 136: 1 Eſpin. Dig. 123. | Even 
though the tradeſman ſhould know that they are por pan 
and wife, 2 E/pin. Rep. 637. 

The marriage of the parties ſhall not be e 
their deaths to avoid their conveyance, I E/pin, Dig. 142. 

9. Of actions for and-again/i huſband and wife, — In an 
action againſt huſband and wife, the huſband alone is liable 
to be arreſted, and ſhall not be diſcharged until he has put 
in bail for himſelf and his wife. 1 Vent, 49: 6 Mol. 1j, 
86. If the wife be arreſted by meſne-proceſs, the ſhall 
be diſcharged on common bail; and that, whether the be 
arreſted ſingly, Cro. Fac. 448, or jointly with her huſ⸗ 
band. 1 Lev. 216: 1 Salk. 115: 2 Str. 1292: 1 7. 
Rep. 486: R. B. Barnes, 96: 3 Will. 124: 2 Black. 
Rep. 120, S. C. 

Where an action i is brought for words ſpoken of, or 
other injury done to, the wiſe, and! is founded on the ſpe- | 
cial damage of the huſband, the wife muſt not Join. I Sid. 
314: 2 Str. 977. 

For a battery or other perſonal injury done to the wife, 
they muſt both join; and, if ſhe dies, the action dies with 
her. Ney, 18. 

_ IGNORANCE. | 


88 of knowledge « of the law ſhall not excuſe. any 
man from the penalty of it. Do#. and Stud, 1, 46: Plowd. 
343. | 
Though ignorance of — doch not — ignorance 
of the fact does. As, if a perſon buy a horſe or other 
thing in open market of one that had no property therein, 
and not knowing but that he had right, in that cafe he 
hath good title, and ignorance ſhall excuſe him. Dod. and 
Stud. 309. But, if the party bought the horſe out of the 

Q 4 market, . 
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market, he ſhall not be-excuſed. [bid. : 5 Rep. 63. Alfo, gy 
where a man is to enter into lands, or ſeize goods, he muſt | 
tos: int, what. da: doth is rightly: dons, or his Ignorance | 
hall be no-onedfe. Fark, duff. e 
When a man, eee 
lawful one, there being a defect of will, he ſhall be ex- 
cuſed; for, in this caſe, the will and deed do not co-ope- 
rate ſo as to produce a criminal act. As if a man, in- 
tending to kill a thief in his on houſe, ſhould kill an in- 
nocent perſon. Cro. Car. 538. But, if a man kills one he 
has no right to kill, thinking he had ſuch right, it is mur- 
| my 0466 6 eee 
— law. 4 Black. Rep. 2). 


ILLEGAL CONTRA, 8.— - See Conrad and v 
| | pling. | wh 1 
- ALLITERATE. 
"If an illiterate man be to execute a deed, he is not bound 
to do it, if none be preſent to trad it, if required; and, if it 
be read falſe, it is void. 2 Rep. 311. The ſame law of a 
mp nay though lettered. IT Rep. 28: Skin. 159. | 


IMMORALITY.. 
If a perſon Jets his houſe for an unlawful purpoſe; 422 
be uſed in any way contrary to good morals, he cannot main- 
anne eopating. Eſpin. Rep. 13. 


5 IMPRISONMENT FALSE... 
| . 
. plaintiff recovers but 15. or 1 d. damages, he is entitled to 
full coſts, if the falſe impriſonment * proved, 4 it 
laſted but for the ſmalleſt time. 
When a defendant is in cuſtody on e 
= diſcharge. comes from the, plaintiff, the. officer is not 


= 5 As © obliged 
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obliged to diſcharge him immediately, but ſhall have tins 
to ſearch the office. 1 E/pin. Rep. 45. e VOY 
When a yerſon hay boes-ahen inks baftody Un 6 charhs 
regularly given to a conſtable, and brought-before a magiſ- 
trate, though the charge turns out to be groundleſs, and 
the party is diſcharged, an action for falſe impriſonment 
— 14. 211: Doug. 358: 6 T. Rep. 315. S. C. 
Uſing loud words in the ſtreet, though it is diſorderly, is 
not. an offence. for which the party ſhould be taken into 


cuſtody ; ere variant 


impriſonment will lie. 1 Eſpin. Rep. 294- - Nh 
The merely giving a perſon in e 


cer, where the officer never takes the perſon into cuſtody 


by tapping on the ſhoulder or otherwiſe, and the perſon 
charging immediately withdraws the charge, is not an im- 
priſonment which will ſupport an action. Id. 431. 

A conſtable is not juſtified in taking a perſon into cuſtody 
for a mere aſſault, unleſs, he is .preſent at the time of the 


aſſault, and interpoſes with a view to prevent a breach of 
the peace; but, if an affray has happened, and a wound 


has been given, which there is reaſonable ground to ſuppoſe 
may end in a felony, a conſtable may take the perſon who 


* 


gave ſuch wound into cuſtody without à warrant. 2 Fer 


Rep. 540. See Boxixo-Marchzs. 


i 
. _ «7? 8 
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INCH OF CANDLE. 


When goods are expoſed to fale in this way, a ſmall 
piece of wax candle about an inch long is burning, and 


the laſt bidder when the candle goes out is entitled to the 


lot or parcel expoſed. If any difference happens in adjuſt- 
ing to whom a lot belongs, where ſeveral bid together, the 
lot is to be put up again; and the laſt bidder is bound to 


ſtand to the bargain, and take the lot whether good or bad. 


In theſe caſes, the goods are ſet up at a certain price, and 
* none 


—_—_ + — 
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l bid mannes, 
W ag" S N CA. 


In che eye of the /aw, every man's land, in which he 
hath a ſeveral property, is incloſed and ſet apart from his 
neighbour's, if not by a viſible material boundary, as one 
field is divided from another by a hedge, yet by a boundary, 
which, though inviſible and ideal, is that which alone 
_ renders inviolable the fences of ſtone, or brick, or wood, 


and diſtinguiſhes property from — the mn 
| Mug ppc yer wen . 


IN COME. — - See Mages. 


INDIA-BONDS. 


| Theſe are very convenient and profitable * to 
perſons who have large quantities of caſh unemployed, but 
which they wiſh to have in their power on any ſudden 
emergency. For, although they are not current in common 
buſineſs, they may always be ſold in office-hours at any of 
the public offices as well as at the Stock-Exchange. They 
are uſually for £100 each; and the ſeller. receives the in- 
tereſt of the purchaſer up to the day he ſells. They carry 
5 per cent. intereſt, payable the 31ſt of March and the 
zoth of September. The ſeller makes out the bill in the 
following form: 


Sold to Mr. Samuel Touchcaſh, June "A 1798, | 


; 7 0 
Intereſt ſor 3 months * E92 3 25 „ „ 1 5 0 
eiiie I ITINE 8 1 18 © 
r p 1 Liog 3 © 


_ Under this, write a common receipt. 
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The intereſt on theſe bonds was raiſed from 4 to 8g per 
ceng. from June go, 1796, and the Company has reſolved 
that they will. not reduee the intereſt without giving fix 
ener Fo, 


INFANTS, 


ons are Uſabled/by. maxim ive teins 
any thing but neceſſaries for their perſon, ſuitable to their 
degree and quality. Co. Lit. 192. And what is neceſſary 
or not ſhall be tried by the judges,” and not by a jury. Cre, 
Elix. 583. Which maxim was grounded upon a preſump- 
tion, that infants moſt commonly, before they are of the 
age of twenty-one years, are not able to govern themſelves; 
and therefore the law takes upon itſelf the protection of 
their rights, and ordains that they ſhall be favoured in all 
things, which are for their benefit, and not prejudiced by 
any thing for their diſadvantage. 1 Fonblan. Eg. 67. | 

The law of England, whilſt it protects the imbecility of 
infants, ſtill keeps in view that reſpect which is due to the 
fair claims and intereſt of others, and will not allow that 
which was intended as a ſhield to be turned into an offen- 
five weapon of fraud and injuſtice; and, therefore, an 
infant, knowing of a fraud, ſhall be as much bound as if 
of age. 9 Mod. 38: 9 Vin. Abr. 415: 1 Bro. Rep. 353: 
1 T. Rep, 75: 1 Vern. 132: 2 Vern. 224, 5. But it is 
held, that this rule is confined to ſuch acts only as are 
voidable; and that a warrant of attorney, given by an- 
infant, being abſolutely void, the court could not confirin 
it; though the infant appeared to have given it, know. 
1 mmhh 
Gary. 28... 

As toaRts of infants being voi or wh vorlable, thers 
is a diverſity between an actual delivery of the thing con- 
tracted for, and a bare agreement to deliver it. The firſt is 

voidable, 


— — — 
— — — — S 
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voidable, but the laſt abſolutely void. Parke, ſet; 12, 19: 
1 Roll. Abr. 730: 2 Roll. Abr. 730: 1 Roll. Rep. «ns: 
Lines 10: 3 Rep. 13: Hob. 96. 
| . aro nicoilhries for Min 
he is chargeable for them, unleſs provided before marriage; 
in which caſe he is not chargeable, though ſhe wore them 
afterwards. 1 Str. 168. An infant is alſo liable to an 
action for the nurſing of his lawful child; nam perſona 
conjunct᷑a equiparatur e 1 L. Bacow's: "Maxims, 
Nr. 18. 
Where goods are furniſhed to che boa, he is himſelf 
prima facie liable, if they are neceſſuries. If tradeſmen 


| r they muſt 


reſort to him for payment. The father; it is true, may be 
liable for neceſſaries furniſhed to his ſon on his (che fa- 
2 credit. 2 Eſpin. Rep: 471. With reſpect to fehooling, 
Nc. infants may be charged, where the eredit was given 
bend fide to them. But, Where an infant is /ub poteftate 
parentis,® and living in the houſe with them, he ſhall not 
then be liable even for rieceflarics: 2-Bluck. Keb. 1325. 
II a tailor truſts a young man under age for clothes to an 
extravagant degree, he cannot recover; and he is bound to 
know ane tis dolls "ut die fame time with any other 
tailor. 1 Eſpin. Rep. 214. 


And obſerve, that thoſe things are deemed neceſſaries for 


an infant which correſpond with his real circumſtances, not 
with his appearance; and the tradeſman is bound in all 
events to obſerve this. 15id.: Cro. Fac. 360: 2 Roll. Rep. 
144: Popl. 151: Palm. Wat a 68 ; Godb. 219: 
r Leon. 11. 

Although, at law, kb eines ee jokes 
for money, even to pay for neceſſaries, be void, yet it is 


as in i * D e l uf 


Fan 66 pidints en 
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—— for neceſſries, and he do pay it, akhovgh be 
be not liable at law, he is in equity. 1 Pow, Contr. 37 : 


1 P. Nn, 483, 559- But, if the infant miſapply the 


money, it is at the peril of the lender. x Salk. 219, 387. 
It ſeems, that a promiſſory-note, given by an infant for 
board and lodging, and for teaching him the buſineſs of 
hair-dreſſing, is valid, and will ſupport an action for the 
money. 1 T. Rep. 4. 

And debts contracted during infancy are good conſidera- 


tions to ſupport a promiſe made to pay them when a perſon 


is of full age. 2 Leu. 144: 2 Leon. 215: 1 Str. 690: 1 7. 


Rep. 648. But the promiſe muſt be expre/s. 1 L. Raym. 
38g, 421 : 2 Eſpin. Rep. 628. 

Infancy may be given in evidence upon the general iſſue, 
or it may be pleaded. Bull. N. P. 152: 2 Lev. 144. 

A bond without penalty for neceſſaries will bind an in- 
fant ; but not à bond with a, penalty. Cro. Eliz. 920: 
Gadb. 219. And, to an action on a bond or deed, he cannot 


plead nam e fatium, but his infancy. 1 P. Hms, 482. 


| The-marrivige-articles. of a. female infant are held to be 


binding on her, and ng ſubſequent act of her and her 
huſband, can avoid them. 1 Bro, Rep, 116: 5 Bro. Par. 


Caf. $70. Bux the ſettlement muſt de fair and reaſonable. 


1 Bro. Rep. 152. And muſt de Lg Canals n. 
3 4th.. 56. 4 Aran t of 95 [nals + 2 

Legacies to infants cannot be, paid, to them,, nor, with 
reaſonable ſafety. to thein parents. The ſafeſt way is to pay 
them into Chancery. At leaſt they ſhould be laid out in the 
3 per Cents, in che executors' names, and clear declarations 
of truſt ſigned and delivered to the parties intereſted, or 
their next friends. Mr. Morgan (Jade Mecum, vol. ii. 
p. 323) ſays, e 2 er into the bands of an 
infant is good. 10% ar it ? 


MY legacies cannot. be paid, the Money may be paid 
| : into 


"Ws 90 
By Stat. 36 Geo. III. c. . if, by —_ of — * or 
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into the Bank, 'and<laid our in the 3 per Cents; and, if 
ſuch money en in, the Chancery may dif. 


poſe thereof. A, ie £2 
| Ir legacy be paid is db fathor of an infant, it i 


good payment ; n 
en ee een TIES 7475 


weren — See e 45 


du een - INSABITANT-.. 
_ 0 : of i man is an | inhabitant where be o occupies hand, [bs 


#4 4+ 


7 96 


INNS, AND pon rr 


. were iofirined' for ths lodging end ef of u 
lers. Every inn is not an alehouſe, nor every alchouſe an 
inn; but, if an inn uſes common ſelling of ale, it is then 
n 
n it is alſo an inn. 

It an' inn-keeper refuſes e eee 65 
dering a reaſonable price, he may be indicted; and is alſo 
liable to an action for damages. eee eee arg 
Fee cue 1 Howk. P. C. 225: Dier, 158. 

lle may detain gueſts“ goods till paid; — eel 
E them depart, this adyantage is waved. He may alſo de- 
tain the perſon of his gueſt who eats, or the horfes which 

eat, till payment is made. 1 Salk. 388. S Hors. 

He is liable to an action if the goods of his gueſts, being 
travellers, are ſtolen or loſt. Dier, 266: 5 T. Reg. 273. 
"But it is ſaid to be otherwiſe if a man, by ſpecial agree- 
ment, boards or ſojourns at an inn. Het. 49: 12 Med. 254. 


ä 5 7. s 
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It 
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It is clear that, if the hoſt delivers the key of the cham- 
ber, where the goods are, to the gueſt, and he leaves the 


door open and the goods are ſtolen, yet an action les 
againſt him; for, be is at his perit to take care ef them. 


© $ Co: 33, 4. It ſeems the inn- leeper is anſwetable; though | 


the gueſt docs not acquaint him what goods, &cc. he has. 

14id. But it is ſaid, if a hoſt demands ſuch an account 
of the goods, and he tells him he has more cor" leſs than 
he has, ee oth —— d 
Moor. 1 58. 

. cl Seane- 6e obama of 
the gueſt embezales them, . 
in- yard. Noy's Max: 98. 

The inn ehe thald ne ane for de ho thit is put 
to paſture at the requeſt of his gueſt ; but, if he do it of 
his own head, he ſhall. 7Zbid. C. If he be not anſwerable 
mene 


* DIL eee nere 7 - 
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me INSOLVENT DEBTORS, . ai 
wh 


us 33 1 paſſed for the earadia. of. re- 
leaſing from priſon and their debts perſons, whoſe tranſ- 
actions have not been of ſufficient importance, or of ſuch. a 
nature, as would ſubject them to che bankrupt- laws. 
Their diſcharge is uſually from all ſuits and impriſonments, 


upon delivering up all their eſtates and effects real and per- 


ſonal, for the benefit of their creditors. ©, | 

. The laſt act of this nature paſſed 37. Geo. WL & u 
Ie extended to perſons in cuſtody, January 1, 1797, and 
does not diſcharge the future effects of the debtor; for, 
it hath, been held in the Court of King's Bench, that 
the effects acquired after diſcharge are liable to be taken 
in execution for a debt due Wer 6 Z. Rep. ta 


IN SU- 
+ 


j 


„r — > mcg — 


F 240 1 
| INSURANCE. — See Ainet, Fire. _ 


dne of marine-jnfurnnce. ard. follam: aged by the 
party himſelf really intereſted, but generally by the inter- 
vention of a broker employed by the inſured, who tranſacts 
the buſineſs with the underwriters as attorney for his prin- 
cipal, from whom he receives his inſtructions; and, if he 
deviates from them, he is anſwerable to his employer in an 
action on the caſe : like any other perſon, who undertakes 
any office, employment, truſt, or duty, and who thereby 
impliedly undertakes to perform it with integrity, diligence, 
and ſkill. It is alſo. common for the broker to open the 
policy in his own name, at the ſame time declaring for 
whoſe uſe the ſame is made. And, as the policy may be 
made in the name of the broker, ſo alſo may the action be 
brought in his name. And ſuch agent or correſpondent is 
liable to an action for not inſuring, which is to be tried on 
the ſame principles as an action on a policy; and the de- 
fendant is entitled to every benefit of which the underwriter 
might take advantage. The whole law on this ſubject is 
laid down in Smith v. Laſeelles, where Buller, J. men- 
tioned thice inſtances, in which ſuch order to infure muſt 
be obeyed: 1. Where a merchant abroad has effects in the 
hands of his correſpondent here. 2. Where, though the 
merchant has no effects in the hands of his correſpondent 
here, yet the courſe of dealing has been ſuch, that the one 
has been uſed to ſend orders for inſurances, and the other to 


comply with them. 3. If the merchant abroad ſends bills 


of lading to his correſpondent here, and ingrafts on them 
an order to inſure, as che implied condition on which the 
© bills of lading ſhall be accepted, which the other muſt 
obey if he accept them; W entire tranſaQion. 
2 T. Rep. 187. 
neee for fife- 
W ARRGIS us; fall © pony, = 


; conſequence 


1 . 5 
uence of which, no inſurance could be procured,. 
Pens becomes liable to make 800d che loſs to his: 
correſpondent. 2 T, Rep. 188, . * * 6 8225 © 
If a merchant. in Landun, acting for his, correſpondent, . 
ages what is uſual to, get, the inſurance effeched, às if h, 
applies to Lloyd's without: effect, he is nqt bound to ſend to. 
any. ocher place for that purpoſe z, though, it: may be doubt», | 
ful whether he ought not to apply to the public. inſurance-, 
offces, if it be cuſtomary to make application to them in 
ſuch caſes. 12: Z. Rep. 188. U OTA det milo laghtns 2113 
The underwriters have;a:zight to go to ſee. the ſhip,exa+ 
mine the: value of the hull, the. maſts, and the proviſions ; 
(che; value. of the ſhip alane comprehends. all thoſe articles; ). 
but, they ſeldom, in fact, do this, becauſe they. know from, 
experience the quantity, of proviſions neceflary for the crew., 
4 T. Rep. 206. ue 
J. OF the: policy. — 1. n of 4 ks are not 
claſſed wick ſpecialty contracts, not being under ſeal; yet 
they: have been always held as moſt important and ſacred 
he altered by any authority whatſoever; unleſs there be the 
ſtrongeſt evidence poſſible that they have. been formed con- 
way to che intent and real agreement of the parties. And 
this ſpecial caution is uſed, leſt a door ſhould be opened to 
fraud and uncertainty into a ſpecies of contract, wherein 
good faich, (certainty, ern are the eſſential re- 
quiſites. a 22.305 2105 03-2001! mo dot 
And it n be = very —— obſerved that, in 
queſtions of inſurance, which is a contract founded. upon 
broad equitable principles, the counts of, common law are 
bound by the ſame rules of deciſion. as courts of equity: 
Policies of inſurance are of two kinds, valued and DR, 
and the only difference between chem is this, that, in the 
former, goods or property inſured are valued at ptime coſt 
R N at 


. thing which may bring the-ttve' merits of the caſe before 
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at the tante of eFeRivig the policy ; in the latter, the valae 
is tot nivittionted, and theref6re walt be proved, Doug. got: 
3 T. Rep. 362. 
For with wiha fo th nfored tor brig u tegen 
action ayaihft euch of the underwriters on the policy, and 
t6 to trial on all. | But this vexatious practice waz 
effe&ually done away by Lonn Manifitur ; fines 
whoſe tithe, the court will ſtay the proceedings- in all 
actions but one, upon the defendants —— 
the amount of their ſubſcriptions with coſts, if the plaintiff 
ſhould ſaceetd in the cauſe which is tried; adinitting every 


the cout and jury; kid undertaking not to file any bill in 
equity for delay, nor to bring a writ of error. The rule of 
court, in this eaſe "4s called - D Cena aan. 
„ RuLE.“ As 

A marie inſurance may be hunferead; a 
maintained in the name of the aſſigtee 1 J. Rep. 26. 
But the intereſt in policies of inſurunce againſt fire cannot 
be affgned without the cnſent of the offices Ser FIRE. 

By the*orditiarices of Frances and other maritime coun- 
tries, policies muſt 1 er 
2 — l. 1 


' The coürts lock more to e enen 
tions of a policy than to the printed form, and. will ſuffer 
ſuch conditions to control the printed words. 3 Burr. 1555 

We will now confider, 1. What perſons may be inſu- 
ters. 2. What muy be inſured. g. Wand hie requiſite 
of a policy are. 4. Or the conſtruction of the policy. 
1. What pegus ay bi-inſurers. —By die Sear, 6 Geo. I. 
c. 18. two corporations ure authorized for granting inſu- 
fances; and, under that act, the two offices, xnown by the 
names 'of the Real Bc. AſſurancesOffice and the 
| London 


4 


( 243 J 
London Aſſarance-Office, were eſtabliſhed by charter of 
Geo; I.; and the object of the act was to prevent the em- 
ployment of any other joint capital, which might ereate a 
competition with the eſtabliſhed corporations; for, it does 


not prohibic inſurances by ſingle individuals, but by compa- 
nies only. And it has been held, that the meaning of the 
legiſlature mult not be confined to an avowed partnerſhip, 
but that the policy is void, although one name only appears 
P — 8: I 
Black. 379. 

II I abe den 
pledged! in a contract of inſurance, the contract is void; 
and, therefore, where a company of ſhip owners engaged 
to inſure each other's ſhips, and covemaned: ſeverally, and 
not jointly, to pay a certain ſum in caſe of loſs, in propor- 
tion to their reſpective ſhares, but, in cafe of the infolven- 
oy of any one of the members, all the öthers were to be 
reſponſible, ſuch a contract is void. Y Y. rp. 338, 341. 

A truſtee, a conſignee, or an agent for prizes, may in- 
ſure. 8 N Rep. 22 80 may — wits. com — . 
inſure a prize. 8 T. Rep. 26. 4 50 

2. What may be inſured. What is to be ſaid on Sis 
ſubje& goes upon che ſuppoſition, thut the perſon making 
inſurance is iniereſted in the goods, ag the law requires. 
The ſubjects of inſurance which will be here treated of 

are thoſe on ſhips, goods, 9 — anode an adv 
hire of ſhips. © 4 45 

eee and eee. may be „ — "See 
Borrowav. N V | 
— aire ee i Da ror havin 
wy mereſt in the ſubject ĩinſured. 3 I. Nep. 40g. 

"The profits” of 3. cargo of goods mer de infure. 6 7 
Kep. 483. F nner 

— pen the wage of Rane ate forbidden. bat 
it ders not ſeem that this regulation goes ſo far as to pre- 

R 2 vent 
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dent mariners from inſuring thoſe wages which they are 
entitled to receive abroad, or goods wlüch they have pur 
chaſed with ſuch wages, in order to bring them home; but, 
in ſuch a caſe, they are to be conſidered in the ſame light ag 
other men. 1 Magens, 18. It is determined, that a ſailor 
cannot inſure either his wages, or any thing that he is to 
receive at the end of his voyage in lieu of n. 
Naves. 7 T. Rep. 157. Hun Ho ei vierer n 206d 
M0 partners purchaſed a ſhip; under a bill of ſale, con- 
formable to Stat. 26 G. III. c. 60; afterwards they took ia 
two other partners, but there was no transfer of the ſhip 
to them jointly with the others. It was held, that the fous 
partners had not any inſurable intereſt in the freight of the 
ſhip. It was alſo held, that the right to freight reſults from 
the right of ownerſhip; and theſe four partners had neither a 
legal nor an equitable title to the ſhip. 5 T. Rep. 09. 
It appears to have been determined, that all inſuran- 
ces upon the property of an ——— 67, 
Kep. 23, 35. „ ii % atten; 4 Dh A 
© But it is a queſtion, whether — ates pro- 
perty, though bound 0 2 11. 
1 Tad" i Ge d, i N ih 

n have ſubſerihed po- 
belies on ſhips trading to the Zaft Indies, in contravention 
of the ſtatute of g and 10 W. III. c. 44, to avail themſelves 
lof che illegality of ſuch trading; in an — of on 
the policies. 6 T. Rep. 723. * 07.71} 70 g 
The Stat. 16 G. III. c. 5, which Gobjeided ro-forfeitur 
all American fhips, and all other ſhips, with their cargoes, 


trading to any part of the colonies, does not extend to the 
property of Americaus on board any other ſhip nat trading lo 
thoſe ports: To that an inſurance on the property of 4meri- 
ricans, in a Dutch ip from Amſterdam to St. Euſtatia, is 
W why, crop 2 £5 s +8 JETS? 1 e 
* n UE TI Of 200 3 MF Je: » ii 
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3. Of 'the requiſites''of a policy. — The eſſentials in this 
ſpecies of contract are, 1. The name of the perſon inſured. 
2. The names of the ſhip and maſter. 3. Whether they 
are ſhips, goods, or merchandize, upon which the inſu- 
Trance is made. 4. The name of the place where the goods 
are laden, and whither they are bound. 5. The time when 
the riſk begins, and when it ends. 6. All the various 
perils and riſks which the inſurer takes upon himſelf. 9. 
The conſideration or premium paid for the riſk or hazard 
run. 8. The month, day, and year, on which the policy 
is executed. . The ſtamps required by act of parliament-.. 

Firſt. Of the name of the perſon infured. — It was for- 
merly the practice to effect policies in blank, that is, with- 
out ſpecifying the names of the perſons, for whoſe uſe ſuch 
inſurances were made. But now, by the Stat. 28 G. III. 
c. 56, it is enacted, that it Ahall-not be lawful for any per- 
fon to effect any policy of aſſurance on any ſhip or other 
property whatſoever, without firſt inſerting in ſuch policy 
the name of the uſual ſtyle and firm of, dealing of. one or 
more of the perſons intereſted in ſuch aſſurance, or, inſtead 
thereof, firſt inſerting the name of the uſual ſtyle and firm | 
of the conſignor or conſignee of the property to be inſured, 
def the name or firm of the perſon or perſons, reſiding in 

Great Britain, who ſhall. receive the order for and effect 
ſueh palicy, or of the perſon or perſons who ſhall give the 
order or direction to the agent or agents immediately em- 
ployed to negotiate ſuch policy; and that every policy made 
or under wrote contrary to the act ſhall be void. 

The huſband of a ſhip has no right to inſure for any 
part-owner without his particular direction, nor for all the 
owners in general without. ar Le $ Bare, 
27277. ; 

Secondly. eee WR ave Eb 
'Theſe ſeem to be proper, unleſs the inſurance be general on 
any ſhip or ſhips expected from a particular place. 

R 3 It 
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It does not appear that any expreſs reſolution has ever 
— ——— —— — 
and there may be ſome doubt upon it, eſpecially as' the 
words of the policy are, pr whoſoever elſe ſhall go for 
« maſter in the faid ſnip; and as to the validity of inſu- 
rances, under the general words, upon any ſhip or 
« ſhips,” it was completely diſcuſſed in the caſe of Kewlty 
and another v. Ryan, and the judgement of the court way 
unanimous in favour of ſuch inſurances ; and that the af. 


ſured had a right to recover, by ſuch policy, whatever ſhip | 
he thought proper, that fell within the terms of it. 2 H. 


_ Black. 343. And where, from neceſſity, and for the be- 
nefit of all concerned, goods have been ſhifted from one 
ſhip to another, the owners do not preclude themſelves from 
recovering an averape-loſs, em Para Ronin 
ſecond ſhip. 1 77 Rep. 611. 

Upon this Star. 28 G. III. i has bien held, it ft is act 
neceſſary, where a policy is effected by an agent, to add 
the word agent, or any other deſcription, to his name, in 
the policy itſelf. And that a policy effected by a broker, de. 
ſcribing himſelf therein as agent, CFE 
with the ſtatute. 1 Bean. and Pul. 345. i 

By the Stat. 31 G. III. c. 54, ſect. 5, for vogularing'tha 
African ftave-trade, it is neceſſary that the certificate of the 
captain having ſerved as that act requires ſhould be at- 
teſted by the owner or owners of the ſhip or ſhips in which 
the ſervice was performed; and the aſſured cannot recover 
on a policy on a ſhip, whoſe n 

care.” ) T. Rep. 166. 

Tphirdly. As to the neee eb eee 
whether they are ſhips, goods, or merchandizes, upon which 
the inſurance is made; and, though it may not be neceſſa- 


ry, it is deemed prudent, to deſcribe the goods by their 


marks, numbers, and packages ; but this can only be done 
when the riſk commentes at home ; and, in other caſes, it 


is 


/ 


[ 4 ] 

is mor? advifable,* on account of the uncertainty of the 

loding, to inſure under the general denomination 4. 
chandiae. 1 Jdagens, 8: Parke, 20. i 

On account of the periſhable nature of 8 
ties, the underwriters of London, ever ſince the year 1747, 
have inſerted 2 memorandum. at the foot of their policy, 
declaring, that in inſurances upon corn, fiſh, ſalt, fruit, flour, 
and ſeed, they will not be anſwerable for any partial loſs, 
but only for general averages, except the ſhip be Rranded ; 
and that, in inſurances on ſugar, tobacco, hemp, flax, hides, 
and ſkins, they conſider themſelves free from partial lofles, 
not amounting to £5 per cent. and that on all other goods, 
as well as on the ſhip and freight, if the partial loſs be un- 
der (g per cent. unleſs it ariſe from a general average, or 
the ſtranding of the ſhip, they alſo conſider themſelves dif- 
charged. This form is now uſed by private inſurers; but 
i haying-been adjudged that à hip having run aground. is 
a ſtranded ſhip, within the meaning of the memorandum, 
and that, although ſhe was gat off again, the underwriter 
was liable to an average or partial Joſs upon damaged corn, 
the two companies, ever ſince the year 1754, have altered 
their form, by diſuſing the words, © or the vg beftrindes;” 
3 Burr. 1553. It 

There are ſome kinds en hich abs. nfl 
under the general denomination of goods in a policy; and 
for the loſs. of which the underwriters are not anſwerable, 
unleſs they are ſpecifically named; ſuch as goods laſhed, 
the captain's clothes, and ſhip's proviſions. Parke, 21. But, 
in caſe of a policy on the ſhip and furniture, proviſions 
ſent out in a ſhip for the uſe of the crew are included. 
4 T. Rap. 206. 
And it is the ſafeſt way, not to infure money under the 
general expreflion of Ar but ſpecifically. Parke, 


21: are 1966. | 
R 4 | Fourthly. 
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8 Fourthly. Os dhe name of dhe place at which they uns 
laden, and to which they are bound. — On which: head it 
is ſaid, that a policy from London to.. — is void. Mot. 
loy, b. ii. c. 7, ſect. 14. e 10598 0} 

0 ran e this 
ſhip may touch, — Pages ene 
tions on deviation. Parke, 22. J nnd 
Fifchly. eee eee 
it ends. In moſt foreign maritime countries, it is expreſſed 
either in their ordinances or policies, and ſometimes in both, 
that the riſk of the inſurers ſhall commence. the moment 
the goods quit the ſhore, and ſhall continue till they are 
landed at the place of their deſtination; and that the inſu - 
rer not only runs the riſk in the ſhip named in the policy, 
but alſo in all che boats or lighters that ſhall be employed 


in carrying the goods on-board, and alſo in fetching them 
on ſhore. In this country the practice is otherwiſe ;- for, 


our policies ſtate, that the adventure ſhall begin upon the 
ſaid goods and merchandizes from the loading them on- 
board the ſaid ſhip, and ſo ſhall continue until the ſaid 
4% ſhip, &c. ſhall be arrived at 8. and upon the ſaid ſhip 
“ until ſhe hath moored at anchor twenty-four hours in 
<< good ſafety ; and upon the goods, till the ſame be there 
** ſafely diſcharged and landed; by which method the in- 
furers ſave themſelves from accidents happening to goods 
in lighters or boats when taking on-board, previous to the 
actual commencement of the voyage; yet; as the policy 
makes the riſk to continue, till the goods are ſafely landed, 
it ſeems that, where ſhips cannot come cloſe to the quay to 
unload, the inſurer muſt continue anſwerable for the riſk 
which is run in conveying the goods from-the ſhip to the 
ſhore. But this: loſs can only be where an accident hap- 
pens by carrying the goods on ſhore in the ſhip's boats; 
for, then it is conſidered as a continuance af the ſame ſhip 
and yoyage. But, where tho owner of the goods brought 
| his 
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bis own lichter, received the goods out of the Mg, and, 
before they reached land, an accident happened, a ſpecial” 
jury of merchants, under the expreſs direction of Lord 

Chief - Juſtice Lee, found that the inſurer was — al- 

though the inſurance was upon goods to London, and till 
the fame ſhould be ſafely landed chere; and this caſe turned 
expreſsly upon the diſtinction between the goods being ſent 
on ſhore in the pap n a not by the 3 boats. 
2 Str. 1236. 
In England, no ang time is fixed, in which the tits 
ſnall be unloaded ; but there muſt be no unreaſonable de- 
lay. In moſt foreign ordinances, the preciſe number of 
days — Pr paſo? gPaaey. 06 « exathe- age | 
loaded. ; gan B © I 

The riſk on the ſhip itſelf is la ee 
according to our policies, © from her beginning to load at 
t, to continue and endure until the ſhip ſhall arrive 
at, and —— "4-8 g; | 
four hours in good ſafety.” at 
This is the general mode of Fe — — 
of the riſk on ſhips outward bound: when ſhips are home- 
ward bound, the . inſurances vary, EIT eve 
W of the partie. 

Sixthly. The various perils, end which the ates 
writer inſures. — Theſe, according to the form of our poli- 
cies, are ſo numerous, that it is hardly poſſible an event 
could happen, which is not comprehended. + ; e 
be policy is frequently made with the words 1% or not 
loft in it; which are peculiar to Engliſh policies, and add 
greatly to the riſk ; for, if the ſhip ſniould be loſt, at the 
time of the inſurance made, the underwriter is liable, if 
there be no fraud. Roccus Not. 51: 5 Burr. 2803. ' 
And by the Stat. 34 G. III. c. 80, ſect. 10, continued by 


. it is enacted, that, though the 
policy 


f 


OO ene yet that no Jaſs or 
damage ſhall be recoverable on acequnt of the mortality of 
faves, or loſs or damage by, reſtraints and detainments by 
kings, &c. of Africa, when it {hall appear that ſuch loſg 
er damage bas been. occaſioned by any s for the 
purpoſe of . procuring ſlaves, &c. 
r 6 tha cofiandhs, 
liy of inſurem where goods are ſtolen by perſons on-board 
the ſhip. It is certain, however, that the maſter is anſwer · 
able for them to the owner, in his character of a common 
carrier. Our books are alſo ſilent as to the caſe of goods 
receiving accidents on-board by bad ſtowage, &c. ; but the 
ſame obſervation applies to this alſo. But, as to robberies 
by thieves from without, there cannot be a doubt but that 
the rie ile eee en for 
| rr 
vious to the period of paſſing that act, the owners of the 
ſhip were liable to the proprietors of the goods for any em- 
bezzlement or ſecreting of, or making away with, the goods 
by the maſter or mariners, or with their privity, to what» 
ever amount the value might be, it enacte, that the meaſure 
of the reſponſibility ſhall be the value of the ſhip and 
freight. And by the Stat. 26 G. III. c. 86, the owner's 
reſponſibility is limited to the value of the ſhip and freight, 
even in caſes of external robbery, without the privity of 
the maſter or mariners : and this ſame ſtatute, ſect. a, 
NIE an the owners How un ee 


| There has: been 5 no they — 
ment and determination of the riſk, and the deciſions of the 
Court of King's Bench have now, in general terms, ſet- 
tled, that, when a ſhip is inſured at and from @ place, it is 
meant her firſt arriyal at that place, * 

c 


A 
the is preparing for the voyage, upon which e | 
—— 1 Att. 548: 2 Ait. 369. 4 
Ai che out ward riſk upon a ſhip * 

(that is, to no particular port of Jamaica) ends on 
its moored in the firſt port of the iſland, and does not 
N and 
that, where it is on a ſhip inſured to Jamaica, and till 
moored there twenty-four hours in ſafety, the outward riſk 
upon the ſhip ends twenty-four hours after its arrival in the 
firſt port of the iſland; but that the outward' policy on 
goods continues till they are landed. Parke, 38, 39. | 

Seventhly. The premium or conſideration paid for the 
riſk. — This is a very material part of the policy. In our 
policies, «it is'always expreſſed to be received at the time -of 
underwriting. Policies are in general effected by the in- 
tervention of a broker; between whom and the inſurers 
open accounts are kept by the uſage of trade, and who are 
therefore, it ſeems, liable to the inſurers for premiums re · 
ceived to their uſe, notwithſtanding it be admitted, by the 
words of the poliey, that the premium was already paid. As 
to the queſtion upon this acknowledgement of the premium 
being paid, it remains uncertain, whether, in caſe the pre+ 
mium were nat actually paid, the underwriter can main- 
uin an action for it againſt the owners; and there may be 
ſome reaſonable doubt againſt it, becauſe the aſſured would 
vr ae OASIS wege 
ſcription. - 

[findjuctioniid quos'came-cotiacratly — 
(Airy and others, afſignees of Milton, v. Bland, at Guildh. 
14 G. III.) but the verdict was general, and nothing was 
decided ſpecially on this point. It appeared, however, by 
heroines given in that caſe, to be generally underſtood, 


bed But if all thoughts of the voyage be laid afide, and the ſhip lie there 
five, fix, or ſeyen, years, With the owner's privity it ſhall never be ſaid the 


igſurer | is liable, * 
at, 


A — 


% 
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that, where the infured fails, the underwriter comes upon 
the broker, and the broker upon the effects of the inſured. 
The underwriters in London” ſeldom know who the inſured 
are,” but bowler to the — — for ©. . 
— we ant if) T5 

Eighthiy. The day, month, and . on which * 
liey i is executed, "muſt be inſerted. And. 
Ninthly, It muſt be duly ape, as to PRE fer the 
11 of this artiele, INSURANCE. - 

4. Of the conſtruction 'of the policy. — - Policies of inſu. 
rance muſt always be conſtrued, as nearly as poſſible, ac- 
cording to the intention of the contracting parties, -and not 
according. to the friftum jus, or aper juris, i. e. the ſtrict 


and literal meaning of the words; and, as policies are to be 


literally conſtrued, whatever is done by the maſter in the 
uſual courſe for good cauſe, though a loſs happens thereon, 
the inſurer is liable. 1 Burr. 348. No rule is more gene- 
rally followed in this conſtruction than the courſe and uſage 
of trade and voyages, with reſpect to the particular voya- 
ges or riſks to which the policy relates. Sinn. 243. 
As the printed form of a policy does not in every in- 
ſtance ſuit the meaning of the parties, it is common to add 
to it ſuch written clauſes and conditions as ſuit the nature 
of the intended contract; and, as theſe written clauſes are 
additions to, and explanations of, the printed form, the 
courts, in their contemplation of policies, view the written 
additions as containing the eſſential indications of. the real 
contract; and, wherever a queſtion” ariſes © between the 
printed form and the written. clauſes, the larter'are mou 
nem! to controul the former. 3 Burr. 1655. 

If a policy of inſurance refer to certain printed pelle 
the propoſals will be conſidered as part of the policy. 1 H. 
Black. 254. 

A policy on a ſhip generally from A, to B. was conſtrued 


to mean till the ſhip was — but, if it contain the 
uſual 
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uſual words, 4111 moored at anchor twenty-four hours in ſufety, 
the: inſurers ſhall -be,anſwerablesfor, no loſs that happens 
after the time : even though: che loſs were occaſioned by aft; 
act dome during the voyage inſured; 1 T. Rep. 252 
arrived at her moorings, was ſeryed with an order from go 
yernment to return in order to perform qua rantine, che un- 
derwriters were held liable for a ſubſequent loſs; for, the 
hip could not be ſaid to have moored twenty - ſour hours in 
ſaſety, alchough ſhe did not go back for ſome days for, 
the words in go 2 muſt mean the opportunity of un- 
loading and diſcharxging . So, inn the caſe of an em 

where the is afterwards condemned as A ping 2 Str. 1243+ 
Peake, 211: Parke, 35 57022 9 5 
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lu an inſurance om freight, if an — 3 
ſhip; before any goods are put on-board, which hevenn 
her from ſailing, the inſured cannot recover the freight, which 
he would have — if che goods had been ſbipged. 
Str. ug. TIT” ulm ail hem att 2 801 g 

But, if the W be a —— policy, and part, of ha 
goods be on-board when the accident happens, the ręſſ 

ready to be ſhipped, the inſured may recover, to the 
amount in the, poker. 2 Fol . 68 6 7. Rep. 
478. 1 Ser. 1265... 1 ought. nagged 

NE Cn dnbict rat 9 
wad goes to the neareſt place to refit, it is to be conſidered 
in the ſame light as if [ſhe had been repaired at the very 
place from which the voyage was to commence, 2 
9 the terms of the policy. 1 Ark. ga. 

Where a ſhip is inſured “ at and from Bengal, to 
« England, the words mean the firſt arrival at Bengal and 
it was agreed, that, when ſuch. words are uſed in policies, 
the firſt arriyal is always implied and underſtood. 1 Ait. 548. 
Where there was an inſurance on the ſhip on the out⸗ 
Ward and home ward bound voyage, and the latter ran * at 


40 and 


(any 
and from Jamaica tu London,” it was held, that the horie: 
ward riſk began when'the- ſhip moored at any part of the 
inland; and that there che outward tiſk ended, and did not 
| continue till ſhe came to the laſt port of delivery. But the 
outward riſk on goods continues till they are landed. 1 Black, 
Nep. 417, 418: Parte, 39: 1 Barr. 341, 348. 1 ei 
The inſurer, in eſtimating the price at which he is willing 
to indemnify the trader againſt all riſks, muſt have undet 
his conſideration the nature of the voyage to be performed, 
and the uſual courſe and manner of doing it. 1 Burr? 341. 

In general, "whatever" is uſually dane by ſurk a ſhip, 
_ with ſuch a cargo, in ſuch'a voyage, is underſtood. to be 
reſerred to by every policy ; and to make a part of * 
— it were exproſſed. Jbid. : 4 T. Rep. 206. 

It would ſeem chat, if a ſhip be eee 
by « hurricane or by an eantquake, or be bunt in a dy 
dock while repairing, the inſurer is liable. IId. 

Every underwriter is preſumed to be acquainted with the 
practice of the trade he inſures, and that, whether it be 
tecently eſtabliſhed or not. If he does not know it, he 
ought to inform himſelf. It is no matter if the uſage is but 
for a year. And this pofition as to the uſage of trade: 
will operate fo as to protect the inſured from injuries which 
happen through apparent delays, intermediate voyages, ur 
other circumſtances, nn 
284, 492: 3 Burr. 1105 : Parks, 49, S0. * 

0 But, iewitlifiauding the gemesdl tals bi fo, —— 
ties contracting may, by their own agreement, prevent ſuch 
* latitude of conſtruction. In order to which it is not noceſ- 
fary that expreſs words of excluſion ſhould be inferred in 
the policy; but if, from the terms uſed, the court can 
collect that ſuch was the intention of the parties, that con- 
ſtruction which is moſt agreeable to nn 
a 3 Burr. 1707 f Parks, e N 

+ wa 


* 
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2 the judges have been thus liberal in glo ing 
eſſe to the intention of the parties, yet they have nevet 
extended theſe equitable principles ſo far as to fay, that, 
when # man has infured one ſpecies of property, he ſhall 
recoxcr damage, which he has ſuffered by the loſs of pro- 
perty of another deſcription. Thus, a nan who has inſured 
a cargo of goods cannot recover, under ſuch a policy, the 
freight which he has paid for the carriage of that cargo; nor 
ſhall he, who infures the ſhip merely, have ſatisfuction for the 
loſs of merchandize laden therein; or have from the infurers 
extracrfinkry wages paid to the ſeamen; or the value of 
proviſtons eonſumed by the detention of the ſhip at any 

port longer than was expected, though to repair damages. 
— Parte, 53, 54: 1 T. Rep. 127. But in 
a later caſe it bas been held, that proviſions confumed by 
fire were protected under an infurance of the furniture of 
the ſhip. 4 T. Rep. 206. 
In the conſtruction of policies, asd 4 ber 
and immediate conſequence of the peril inſured, and not a 
De in order to entitle the infored to recover. 1F. 
Rep. 130 „ fa) 9 
I we confitubtion of a pbliey upon time, the Biß libe- 
Ality prevails us in othet caſts. Parte, 58: Doug. 809. E 
Note. By the 35 Geo. III. c. 63, no policy upon any 
Hip, or Ittereſt therein, fall be made for any longer term 
wan twelve calendar months. 1 

In an Infurance at and from Liver erposl to Antigua, ah 
Wberty ro cruiſe for twerks, the meaning is a connected por- 
tion of time, and not a deſultory cruiſing for fix weeks at 
any time. Doug. o. | 

In an mfurance on 2 Grevilant Hip, the F e 
and tackle were determined not to be protected under an 
iuſurunce of the ſhip, tackle, and furniture. H Mint v v. 
Pickerfgil, B. R. Eaſter, 23 Geo. III.: Parke, 56. 

II. Of 
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u, O lte 1. 2 by perils of dee. — Ie 
may in general be obſerved, that every thing, which hap.. 
pens, to, + {bip. in the, courſe. of her voyage by the imme- 
diate ac of God, without the intervention of human 
agency, is à peril, of the ſea, and includes accidents hap- 
pening by the violence of winds or waves, lightning, dri- 
ving againſt rocks, ſtranding of the ſhip, or by any other. 
violence, which: human prudence; could not counteract 
and for all theſe the, inſurer muſt anſwer. But, if a a ſhip 
be driven, by ſtreſs, of weather, on an enemy's coaſt, .and is 
there captured, it is a loſs by capture, and not by peril of, 

the ſea. 1 Shower, 323: Noccus Not, 64: Peale, 214. 
In caſes where the loſs i is, not. total but partial, ariſing 
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—— cables, or, rigging, the infurers-upon che 
cargo are liable to reſtore. the value of all, the damaged 
goods; and the underwriter upon the ſhip is anſwerable 
for all che injury which ſhe a ſuſtained. x Magens, 52, 
76: Parke, 61, Sy Þ 

If a thip has been e no > intelligence received 
of her within a reaſonable time after ſhe failed, it ſhall be 
preſumed that ſhe has foundered at ſea, 2 Str. 1199. In 
England, no time is fixed, within which payment of a 
loſs may be demanded from the underyriter, i in caſe; the ſhip 
is not heard of. A practice, however, prevails among 
merchants, that a ſhip ſhall be deemed loſt, if not heard of 
within fix months after, her departure for any part of 
Europe, or within twelve, if for a . diſtance. 
Peake, 64. 

- Where a ſhip's bottom is — * a voyage 8 8 
ſhe is taken by the worm, in conſequence of which. ſhe is 
incapable of proceeding on her voyage, and is condemned, 
this is not a loſs by perils of the ſea, mu the meaning of 


the policy, 1 Eſpin. Rep. 4444. 


Upon 
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### 223 


by delays in the voyage 8 bad ee ae is not A ofs; 
within the policy, but a loſs by natural death, which, can- 
not be inſured againſt ſince the Stat. 30 Ges III. 0183. 
ſect. 1, and 34 Geo. III. c. 80: 6 T. Rep. 680. pe" 
In the caſe of an inſurance upon laves,. free from. an 
3 under s per cent. for loſs from inſurrection, ; 
and, a loſs takes places from inſurrection, the loſs muſt | be 
calculated in its proportion to the cargo when it happened, 
and not when, the whole cargo was fold. I Eſpin. Rep. 446. 
Where a ſhip was inſured for fx b months, and three days 
before the expiration. of- the, time the received her death! $ 
wound, but was kept afloat by. pumping till three days af af 
the time, the. underyriter was held diſcharged... I F Rep. 26 15 
Where a ſhip has been repaired, the under writers are not 


entitled to the -uſual. dedpction of one-third, new for old, 


unleſs the thip has been, put into che free P olſe ton of the £q 
owner again-,2/7c Re: 4%%0ö onus A ts, aoplg 
The aſſured upon a valued policy, on freight is entitled 160 
recover the whole amount; though part of the goods quly 
were,0n-board.at.the time the ſhip. was Joſh ;the 8 being 
ready to be ſhipped. 3 J. Rep. 30a. 723 
2. Of laſſes by capturc. — The law upon. this fubjet 3 is, 
that, if a ſhip be in fact captured, by the Soy 3. the ut 
be conſidered as loſt by, the capture, though f FA 
condemned at all, nor carried into any bart or 15 of the 
enemy, and the infurer muſt pay the value. Burr. 


lf, either before or ; after. condemnation, 5 9 75 * 
covers. her, and has paid: faly age, the ink furer mul 
. the loſs fo actually ſuſtained. ch .29 8 | C: 34 000 

4:33. Geo. III. c. 66, fegt 4 Avg, it the Joly be paid 


by the underwriter Teton che recoverys he, ſta ſtands in the 
place of the inſured, 9, wall poly PAO to ty beneft of 


the reſtitution, 4 


* 19 41 _ 4 I L W ww — 7 34 # #4 . "O* 1 4s 
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A capture having been illegal, but the charges and delay 
being great, the inſured made a compromiſe bond fide for the 
liberation. of the ſhip; the underwriters were held to be an- 
ſwerable for the charges of that ooh ee 2 Burr. 683: 
1 Black. 313. 

As the law now ſtands, by the Stat. 53 God. Il C. 34, 
ſect. 24, and 33 Geo. III. c. 66, ſect. 42, the right of the 
owner in caſe of a re- capture is preſerved to him for ever; 
upon payment of ſtated ſalvage to the re- captors: viz. one- 
eighth if che re-capture is by any of his majeſty's ſhips, 

and one-fixth if by a privateer or other ſfiip. In caſesof 
capture at this day, the underwriter is immediately reſponſi- 
ble to the inſured ; but, if a ſhip be recovered before a 
demand for indemnity is made, the inſurer is only liable for 
the amount of e _ of the 
. Parke, 77. oY 


they 


place of the inſured, and receive all the benefits ri 
from fuch reſtitution. id. 5 

3. Of laſſes by detention of "FO =_ The Wee! 
by expreſs words, undertake to indemnify againſt all dama- 
ges ariſing from the detention of kings, princes, and peo- 
ple. People mean the governing up” of the Pour, 
2 Burr. 696: 4 T. Rep. 783. 20. 

'A detention i is ſaid to be an atreſt or Were in time o 
war or peace, laid on by the public authority of a fee. 

Lex Merc. 260. 

In caſe of an arreſt or nn by a prince, ae 
an enemy, the infured is entitled to recover — the 
inſurers. 1 Magens, 67: Parke, e 

In caſe of a detention of a . dee Une, 
time of War may have ſelzed a neutral thip in order to be 
ſearched for enemy's property, the charges conſequent 
thereon muſt be borne by the underwriter. Id. 


But 
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But & detention for nonpayment of cuſtoms, or for navi- 
gating againſt the law of the countries where the ſhip hap- 
pens to be, ſhall not fall on the underwriter. 2 Vern. 176. 

The inſurers are liable for the payment of damage, ari- 
ſing by the detention or ſeizure of ſhips by the government 
of the country in the loading-port, before the commence- 
ment of the voyage, but after the riſk commenced, where 
the riſk is © at and from.“ 2 L. Raym. 840: 2 Salk. 444: 
Parke, 81. But, Q. whether this applies to a detention by 
our own government? Biſchoff v. Agar, E. 1797 : Parke, 
81, 5. u. a. a 

Before the inſured can recover, in caſe of detention, he 
muſt abandon to the inſurer whatever claims he may have 
to the property inſured. Parke, 82. But the aſſured muſt 
make his election ſpeedily, T. Rep. 608. See Of Abandon- 
ment, ſub. 

A detention by particular ordinances, which contravene 
or do not form a part of the law of nations, is a riſk within 
2 policy of inſurance. Salloucci v. Fohnſon, B. R. Hill. - 
25 Geo. III.: Parke, 363, 364. 
4 Of loſes by the barratry of the maſter or mariners. 

6 pA fo > ſays Poftlethwaite, © is committed when the 
-4 maſter of the thip, or the mariners, cheat the owners, 
* or inſurers, whether by running away with the ſhip, 
„ linking her, deſerting her, or embezzling the cargo: or 
* by carrying a ſhip a courſe different from their orders,” 
1 vol. p. 214, 136. So that, any act of the maſter or ma- 
nners, which is of a criminal nature, or which is groſſiy 

negligent, tending to their own benefit, and the prejudice 
of the owners of the ſhip, without their conſent or pri- 
vity, is barratry. 2 Str. 1473: Cowp. 143: 1 7. Rep. 325. 
The inſurers by expreſs words undertake generally againſt 
barratry of the maſter and mariners. 

It is barratry in the maſter to ſmuggle on.his own ac- 
count. 1 T. Rep. 252. 


8 2 It 
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t is not neceſſary, to make che inſurer liable that the 
loſs ſhould happen in the very act of barratry. And it is 

immaterial whether it take place during the fraudulent 
| voyage, or after-the ſhip has returned to the regular. courſe; 
for, the moment the ſhip is carried from its proper track, 
with - an evil intent, any is ere hong 143, 
155 

A ſhip being inſured for a voyage, ach . is not 
liable for any loſs ariſing from ſeizure after he has been 
twenty-four hours in port; though ſuch ſeizure was in con- 
ſequence of an act of barratry committed by Gs maſter, 
by ſmuggling during the voyage. 1 T. Rep. 252. 

But the loſs, in conſequence of the act of barratry, muſt 
happen during the voyage inſured, and within che time 
limited in the policy. 1 T. Rep. 252. | | 

If the act of the captain be done for the b of his 
owners, and not with a view to his own men it is not 
VP Thid. ö 
A deviation through the ignorance of the *captain, or 
ho any other neceflity, not fraudulent, - though it avoids 
the policy, does not conſtitute an act on W FI. 
Rep. 5s. 

+ If the owner of a due Freight it it out for a ſpecific voyage, 
the freighter is to be conſidered for this purpoſe as owner; 
and, if the maſter commit a criminal act without his pri- 
vity, though with the knowledge of the n —_ it 
1s nen Coop. 143, 154. i ö 

There muſt be fraud to conflitare TION ; abs, hind 
fore, if a veſſel deviates. from her voyage through the' igno- 
rance of the TP, it does not nn to > barratry- 7 N 
bay "> +] 

Where a | Rip failed a different able from that firſt 
intended, which alteration was publicly notified before tho 
| ſhip failed, and where the maſter was to have no benefit by 
the change, it was held not to be barratry. 2 Ser. 1173. 

| | 80 
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o if a ſhip take a prize, and, inſtead of proceeding. on 
her voyage, the captain is compelled by the mariners to re- 
turn and part with the prize againſt the orders of his own- 
ers, the captain is juſtified by neceſſity; and it is not barra- 
try, becauſe it is not done to defraud the owners. 2 ** 
1264. , I 

If the captain cruiſe for and take a prize continry to his 5 
owners inſtructions, it is barratry. 6 T. Rep. 579. - 
Where the captain goes out of the courſe of the voyage 
to take in goods on his own account, with the knowledge 
of the owner of the ſhip, but not of the freighter for that 
voyage, it is barratry. -Cowp. 143. | 

An act of the captain with the knowledge of the owners 
of the ſhip, though without the privity of the owners of 
the goods, who happened to be the nnn is not 
barratry. Bid. 

. If a breach of an aka is an act of barra- 
try? 
If the maſter of the ſhip be alſo the owner, he cannot 
be guilty of barratry, even _ he hee mortgaged the 
anne 

If the words in any lawful trade” be inſerted, Qill the 
e are liable, if the captain commit barratry by 
ſmuggling on his own account, 3 7. Rep. 277. 

And the ſtipulation reſpecting the employment of the 
ſhip in a lawful trade muſt be applied ta the trade in which 
the owners employ her. Lid. 

Where a voyage inſured. was from Jamaica to New 
Orleans, which lies up the river Miſſiſſippi, and the captain 
dropped anchor at the mouth of the river, and went up the 
river in a boat for a fraudulent purpoſe of his own, it was 
held, that the dropping of his anchor, with ſuch fraudulent 
intent, was an act of. barratry, and not merely a deviation, 
47. Rep. 83. " 
1 MF 
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If any captain or mariner belonging to any ſhip ſhall wil. 
fully burn or deſtroy her, to the prejudice of any merchant 
toading goods thereon, or of any perſon underwriting there. 
on, or to the prejudice of the owner of the ſhip, he ſhall _ 
ſuffer death as a felon without benefit of clergy. Stat. 
1 Anne, c. , ſect. 4. | 

If the offence. be committed within the body of a county, 
the offender ſhall be tried at common law ; if on the ſea, 
agreeable to the direction of the Stat. 28 Hen. VIII. 
' 4 
5. Of loſſes total and partial, and of adjuſiment. — Loſſes 
are either total or partial and average. When we ſpeak of 
a total loſs, an irrecoverable loſs is not intended; but that, 
by ſome of the perils mentioned in the policy, the property 
inſured is in ſuch a condition as to be of little uſe or value 
to the inſured, and ſo injured as to juſtify him in abandon- 
ing to the inſurer, and in calling 'on him to pay the whole 
amount of his inſurance, as if a total loſs had OP hs 
pened. Parke, 98. 

Partial lofs implies a damage done to the ſhip or cargo, 
without any fault of the maſter, by ſtorm, capture, ftrand- 
ing, or ſhipwreck, although the whole or a great part 
thereof may arrive in port; which loſs falls on the owner 
of the property damaged, who muſt be indemnified by the 
underwriter. Id. 100: 2 Burr. 1112. 

The nature of a policy on a ſhip is on the ip for the 
- voyage. If, therefore, either the Hip or the voyage be loſt, 
it is a total loſs. 1 7. Rep. 191. 

If a fhip arrive ſafe, the circumſtance of her not being 
worth repairing will not make it a total loſs. 1 T. Rep. 
| 187. See Of Abandonment. 

The underwriters in London expreſſly declare, as appears 
by a memorandum at the foot of the policy, that they will 
not anſwer for partial loſſes, not amounting to 3 per 


cent. ; ; but. they indemnify againſt loſſes, however inc onſi- 
derable, 
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derable, that ariſe from a general average; becauſe that 
can never happen but in caſe of imminent danger, when it 
is for the common intereſt that ſuch expenſes ſhould be in- 
Upon the ſubject of periſhable goods, (i. e. corn, fiſh, 
ſalt, fruit, flour, and ſeed,) concerning which the London 
underwriters expreſſly declare in their memorandum. that 
they will not be anſwerable for any partial loſs, it has been 
uniformly held, that the underwriters can in no caſe be an- 
| ſwerable for a partial loſs to ſuch commodities; and that no 
loſs ſhall be deemed total but the abſolute deſtruction of the 
thing inſured by the wreck of the ſhip; for that, while it 
ſpecifically remains, though perhaps wholly unfit for uſe, 
no loſs has happened within the meaning of the memoran- 
dum. Under the word corn in that memorandum it is held, 
that peas, beans, and malt, are included; but that the term 
ſalt does not include ſalt-petre. Parfe, 112. 

As to the mode of aſcertaining the amount of loſſes, the 
caſe of Lewis v. Rucker, reported 2 Burr. 1167, is gene- 
rally reſorted to as the ſtandard of deciſions on this ſubject. 
And by that caſe it appears that, when a total loſs happens, 
the inſured is entitled to recover againſt the underwriter as 
ſoon as he has proved the value of the thing inſured at the 
outfit, which muſt be aſcertained wholly independant of 
the riſe or fall of the market, or the ſchemes or ſpeculations 
of the merchant; but, when the value is inſerted in the 
policy, the inſurer is bound by it ; and nothing remains but 
to prove that the goods were on-board the ſhip, (1 Magen, 
25: 2 Burr. 1167, 1110: Parke, 104,) unleſs the defen- 
dant can ſhew that the plaintiff had a colourable intereſt 
only, or that he had greatly over-valued the goods. Parke, 


* When no valuation is ſtated in the policy, the invoice of the coft, with 
the addition of all charges and premium of inſurance, ſhall be the foundation 
upon which the loſs ſhall be computed. 1 Magen, 37. 


84 | 211, 
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| 211. But, where the loſs is partial, the value in the policy 
can be 1 no guide to afcertain the damage, which then nece{: 
ſurily becomes a ſubject of proof as . 
an open policy. Parke, 103. 

When the quantity of damage, ſuſtained i in the couiſe of 
the voyage, is kriown, and the amount which each under- 
writer is to pay is ſettled, it is uſual for the "underwriter 
to indorſe on the policy, Adjuſted this loſs at ſo much 
<< percent.” This is called . an adjuſtment.” Parke, 115. 
It has been determined, that after an adjuſtment has been 
ſigned by the underwriter, if he refuſe to pay, the owner 
has no occaſion to go into a proof of his loſs, or any of 
the cireumſtances reſpecting it. But, if there be any miſ- 
conception of the law or wo it is otherwiſe. Beawes 
Lex Merc. 310: Parke, 117. 211 h env 
And d if an inſurer pay money len a total loſs, aki in fact 
it be ſo at the time of adjuſtment, if it afterwards turn 
out to be only a partial loſs, he ſhall not recover back the 
money ſo paid- to the inſured: but he is entitled to all the 
— that may ariſe from the ſalvage Parke, 118. 

It for a long time remained a queſtion, - whether the 
words, * unleſs ſtranded,” were to operate as a condition, 
Mo to allow the aſſured to recover for a partial loſs of the 
commodity, if that event happened, though it could be 
ſhewn that no part of the loſs had ariſen immediately from 
the act of firanding. And this, after much diſcuſſion, in 
the caſe of Burnett v. Kenſington, was at length decided, by 
the whole court, in favour of they aſſured. 7 7. _ 210: 
Parke, Veg," 0 ; 

In a late caſe, Lord Wk YON told the jury, that a ſhip 
running on ſome wooden piles, four feet under water, 
erected in F/iſbeach river, about nine yards from the ſhore, 
put placed there to keep up the banks of the ſhore, and 
lying on ſuch piles till they were cut away, was a ſtranding 


within the policy, ſo as to ſubject che underwriter to an 
| | average 
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average loſs on corn. Dobſon v. _— Sittings on E. 
1799. Parke, 111. ü 
III. Of general or 'grofs average. — The word average, 
in commercial affairs, bears four different ſignifications: 
1. When goods or merchandizes, carried by ſea, are thrown 
overboard in a ſtorm, for the purpoſe of lightening a 
ſhip; or maſts or cables are cut away; the owners of. the 
ſhip, and of the goods ſaved, contribute for the relief of 
thoſe, whoſe goods are ſo thrown- overboard, proportion- 
ably. This is called general or groſs average, and it is 
chargeable on the underwriters. Lex Merc. Red. 247; — 
2. It alſo ſignifies © a particular partial loſs.” — 3. Small 
or petty averages are ſuch charges and diſburſements as, 
according to occurrences, and the cuſtom of every place, 
the maſter neceſſarily furniſhes for the benefit of the ſhip 
and cargo, either at the place of loading or unloading, or 
on the. voyage; ſuch as towage, pilotage, light-money, 
beaconage, anchorage, bridge-toll, quarantine, river-charges, 
ſignals, inſtructions, paſſage-money by caſtles, digging a 
ſhip out of the_ice; and, at London, by cuſtom, the fee 
paid at Dover-pier : but theſe never fall on the underwri- 
ters. One-third is borne by the ſhip, and two-thirds by 
the cargo, unleſs they are incurred for any extraordinary 
purpoſe, or to relieve the ſhip and cargo from ſome im- 
pending danger; in which caſe they would fall on the in- 
ſurer. In lieu of theſe petty averages, it has become uſual 
at ſome places to pay ( 5 per cent. calculated on the freight, 
and (5 per cent. more for primage to the captain. 1 Mag. 
12: Parke, 100. — The laſt ſpecies of average is that 
Which we are accuſtomed to meet with in the bills of lading, 
paying ſo much freight for the ſaid goods, with primage 
* and average accuſtomed.” In this ſenſe it ſignifies a 
ſmall duty, which merchants, who ſend goods in the ſhips 
of other men, pay to the maſter, over and above the freight, 
for his care. 


Average, 
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Average, in the ſenſe in which we are now to conſider 
it, is a contribution to, a general loſs; and, in that ſenſe, 
the words average and contribution are ſynonymous. 

According to Beawes, (Lex Merc. 148,) three thingy 
muſt concur to make the throwing goods overboard law. 
ful; 3 

1. That what is ſo condemned to ee 
ſequence of a deliberate and voluntary conſultation between 
the maſter-and the men. 

2. That the ſhip be in diſtreſs, and that ſacrificing a part 
de neceſſary for the preſervation of the reſt, _ 
3. That the ſaving of the ſhip and cargo be owing to 
the means uſed with that ſole view : but- the ſecond poin 
ſeems to be the only material and eſſential one. 
Ik the yetti/on (that is, the throwing over the goods) do 
not fave the ſhip, but ſhe periſh in the ſtorm, there ſhall 
be-no contribution of ſuch goods as may happen to be 


ſaved. But, if the ſhip, being once preſerved by ſuch _ 


means, be afterwards loſt, the property ſaved from the ſe- 
cond accident ſhall contribute to the loſs occaſioned by the 
former jettiſan. Parke, 123. 

The moſt obvious accidents and inn that will en- 
title the party ſuffering to call on the reſt for a contribu- 
tion, are, damage ſuſtained in defending a ſhip againſt an 
enemy or pirate; the expenſe of curing and attendance 
upon the officers and mariners wounded in ſuch defence ; 
and the price which the maſter may have promiſed to pay 
for the ranſom of his ſhip, to any privateer or pirate, when 
taken. A maſter, who cuts away his maſt, parts with his 
cable, or abandons any other part of the ſhip or cargo, in 
2 ſtorm, to ſave the ſhip, is entitled; but, if he ſhould loſe 
them by. the ſtorm, the loſs falls only on the ſhip aryl 
freight. Beawes Lex Merc. 148: 1 Magens, 64: Parke, 


124 
It 
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It is not only the value of the goods thrown overboard, 


that muſt be conſidered in a general average, but alſo the 
value of ſuch as receive any damage by wet, &c. from 
the jettiſon of the reſt. Beawes, 148 : Parke, 124. 

Where a ſhip is obliged to go into port, for the benefit 
of the whole concern, the charges of loading and unload- 
ing the cargo, and taking care of it, and the wages and 
proviſions of the workmen hired for the repairs, become 
general average. Beawes, 150: Molloy, I. ii. e. 6, ſect. 8: 
Parke, 124. | 

And, in caſes where no determination of our courts has 
been made, the mode, on which they muſt be decided, is, by 
- conſidering whether theſe expenſes come within the perils 
ſtated in the policy, and were neceſſarily and unavoidably 
incurred for the general ſafety of the ſhip and cargo. 
Parke, 125. 

It may be a thas the ſhip, freight, and cargo, 
are to bear an equal and proportional part of what was ſo 
ſacrificed for the common good; and the cuſtom has be- 
come general of eſtimating the goods ſaved and loſt at the 
price for which the goods ſaved were ſold, freight and all 
other charges being firſt deducted ; and money and jewels 


(which are a part of the cargo) fall into the general average 
at their full price. But it is ſaid, that thoſe things that are 


borne on a man's body, the ſhip's proviſions, reſpondentia- 
bonds, and the like, are excluded from contribution. Parke, 
127, 128, 129. 

The contribution is in general not made till the ſhip 
artives at the place of delivery; but accidents may happen 
which may cauſe a contribution before ſhe reach her deſ- 
tined port. Thus, when a veſſel has been obliged to make 
a jettiſon, or, by the damages ſuffered, ſoon after ſailing is 
obliged to return to her port of diſcharge, the neceſſary 
charges of her repairs, and the replacing the goods thrown 

overboard, 
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overbbard, — chen bs ſettled by” a n wen 
Nn 128. | 

It is uſual for ase ef 4 goods e 
alſo for he owner of the ſhip, to pay their average to the 
ſufferers, on receipt of their goods and on delivery of the 
ſhip; and d 1 their — over u. A the We 
writers. on 

Te va of ae a 11 ſum by which. the e 
ought to be computed can only be by examining what he 
whole ſhip, freight, and cargo, if no jettiſon had been 
made, would have produced nett if they had all belonged to 
one perſon and been ſold for ready money. And this is the 
fam whereon the contribution ſhould be made, all particu- 
lar goods bearing their nett proportion. 1 Mag. 69. 

If an inſurance be effected on fruit, and the poliey con- 
tains the uſual memorandum, corn, fruit, &c. warranted 
free from average, -unleſs general or the ſhip be ſtrand- 
« ed,“ and the ſhip be in fact ſtranded, the underwriters 
are Hable for an average loſs ariſing from the perils of the 
ſeas, though no pare of the loſs ariſe from the act of ſtrand- 
ng. 7 7. Rep. 210. 

Note. — Underwriters do not inſure ks any loſs that 
may ariſe from N difference of 2 1 E Ehn. 
Rep. 77. 

IV. 07 ſalvage and Cy — Sdlvage'i is an aowanes 
made for ſaving a ſhip or goods, or both, from the dan- 
gers of the ſeas, fire, pirates, or enemies. Beawes Lea 
Arerc. 145. ; 
When a hip has heen wrecked, the hw of England, "by 
various ſtatutes, declares, that reaſonable ſalvage only ſhalt 
be allowed to thoſe who ſave the ſhip or any of the 
goods ; and what ſhall be a reaſonable allowance muſt be 
aſcertained by three juſtices'of the peace. 12 Anne, Stat. 2, 
6. 18: ö pn 
It 
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/ If any prize taken from the enemy ſhall appear to have 
belonged to any of his majeſty's ſubjects, it ſhall be reſtored 
to the former owner, upon his paying, in lieu of ſalvage, 
one eighth of the value, if retaken by one of his majeſty's 
ſhips; but, if by a privateer or _ e one 4 
33 Geo. III. c. 66, ſect. 22. 

MWearing-apparel of the maſter and ſeamein are en 
ar . the; allowance of __ Ae Lex 
3 147. — 

The e al a hip oe cargo, in ey to RR 
ernst ſalvage, may be determined by the policies of 
inſurance made on them reſpectively, if there be no reaſon 
to ſuſpect they are undervalued. — 0h the 
wal value muſt be proved by invoices.  Beawes, 147. 

Inſurers by their policy expreſſiy . to bear al 
expenſes of ſalvage. Parke, 140. 1 5-03 

If the inſurer pay to the inſured: the 3 of * 
and, from particular circumſtances, the loſs be repaired by 
unexpected means, the inſurer ſhall ſtand in the place of 
the inſured, and: receive the ſum thus. paid. to atone wifes the 
1 1 Vex. 98. 111.7 

Where the ſalvage i is high, the other 838 — 125 
the odject of the voyage is defeated, the inſured is allowed 

to abandon to the inſurer, and call * him to contributs 
for a total loſs. Parte, 1414. 

There is neither average nor Gag upon a 3 
| bond in England. Jeyce v. Vi lliantſon, B. X. Mich, 

Tum, 23 Geo. III.: Parte, 421. | 
By Stat. 22 Geo. III. c. 25, and 35 Geo. II. c. 66, 
FP 37, it is declared illegal for captains or owners of 
ſhips to ranſom themſelves from the enemy; and, if they do, 
they are liable to a fine. And as, in ſuch caſe, the money 
Paid to regain the poſſeſſion of a ſhip would be illegally 
paid, it conſequently cannot contribute to a * on the 


ads riter. 8 T. Rep. 277. £245 
In 
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In the caſe of Havelock v. Rockwood, (8 T. Rep. 2 
the plaintiff's ſhip was captured by the enemy; but, before 
ſhe' was condemned as à prize, was put up to auction and 
bought by the plaintiff. The only point in this caſe was, 
whether this was a ſale or a ranſom; and it was the opinion 
of the court, that it could not be a ſale, becauſe there was 
no property in the captor for want of a ſentence of con- 
demnation; and the captured was in poſſeſſion under his 
former title. The court alſo conſidered, that its being done 
on land and in the form of an audiion made no difference; 
for, chat it was in ſubſtance a ren/om, and within the miſ- 

V. Of abandonment. — Before the inſured can demand a 
recompenſe from the underwriter for a total loſs, he muſt 
cede or abandon to him all his right to all the property that 
may chance to be recovered from ſhipwreck, capture, or 
any other peril ſtated in the policy. And, when the under- 
writer has diſcharged his inſurance, and the abandonment is 
made, he ſtands in the place of the inſured, and is entitled 
Tn nn a Oy: Parke, 
143: 1 Vex. 98. 

e en enen but 
he cannot at his pleaſure abandon, . 
tial into a total loſs. 2 Burr. 697. 

The inſured may abandon, and call on the underwrite 
for a total loſs, if the damage exceeds half the value; if 
the voyage be abſolutely loſt, or not worth purſuing ; if 
farther expenſe be neceſſary, or if the inſurer will nat 
engage at all events to bear that expenſe, although it ſhould 
exceed the value or fail of ſucceſs, But he cannot aban- 
don, unleſs at ſome period or other of the voyage there has 
deen a total loſs. Nor, if neither the thing inſured nor the 
voyage be loſt, and the damage does not amount to a moiety 
of the value. 1 7. Rep. 191. And it has been ſolemnly 
determined, that the right to abandon muſt depend on the 

_ 
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nature of the-caſe at the time of the action brought, or at 
the time of the offer to abandon: and, therefore, in caſe 
of a capture and re- capture, if it appears that, at the time 
of the offer to abandon, the peril was over, as that the 
ſhip was ſafe in port, and had ſuffered no loſs, the court 
held, that the infured had no right to abandon. 2 Burr. 
regs: 1 Black. Rep. 276. 

. Abandonment muſt be made, though the propeny be 
n nds ase Parke, 172. | 

It is now held, that, as ſoon as the inſured receives ac- 
counts of ſuch a loſs as entitles him to abandon, he muſt, 
in the firſt inſtance, make his election whether he will 
abandon or not; and, if he abandon, he muſt give the 
underwriters notice in a reaſonable time, otherwiſe he 
waves his right to abandon, nnn 
for a total loſs.” 1 T. Rep. 608. us | Z 

Where the voyage is loſt, but the property is rel the 
owners may abandon. id. 

- If the inſured, hearing that the ſhip is diſabled,” ind has 
put into port to repair, expreſs a deſire to the underwri- 
ters to abandon, and be difſuaded from it by them, and they 
order the repairs to be made, they are liable to the owner 
for all the ſubſequent damage occaſioned by that refuſal, 
| though it ſhould amount to the whole ſum inſured. 2 7. 
Rep. 4). 1 

On a wagering policy, the * cannot abandon. CZ 
Rep. 304- 

A ſhip was inſured from — to 4 at which 
Peas oy The jury found that the ſhip was not 
worth repairing, but the damage ſuſtained in che voyage 
inſured did not exceed / 48 per cent. it was held, that the 
jury had precluded the court from ſaying this is a total loſs; 
and, where neither the thing inſured nor the voyage 'is loſt, 
the inſured cannot abandon. 1 T. Rep. 187, 
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Inſurance on ſhip; her cargo, and freight, dt and from 
Tortela to London, warranted free of particular average, 
On the firſt of Auguſt, che whole fleet got under way; 
but, not being able to get clear of the iſlands,” they an- 
chored that night, and next day got clear. About ten 
o' clock on the ſecond of Auguſt, ſeveral ſqualls of wind 
aroſe, which occaſioned the ſhip to ftrain and make water, 
fo that the crew were obliged to work both pumps. On 
the third, the captain made: the ſignal of diſtreſs, and re- 
turned to Tortola. A ſurvey was made, and the ſhip de- 
clared unable to proceed to ſea with her cargo that ſhe 
could not be repaired in any of the Engliſh Weſt-India 
lower tier were waſhed out, and ſeveral of the caſks broke 
and in bad order. The ſhip and the whole of the cargo 
were accordingly ſold at Tortola. This Wwas held to be a 
total loſs; the voyage being! entirely defeated. Manning v. 
— Trin. 22 Geo. III.: Parke, 168. 

. Whether the infured can abandan where haratry ba 
been dib by ſmuggling? 1 1. Kap. 252. 
A ſhip and goods being inſured for a voyage, if — ſhip 
is taken and re- captured, and, after the re-capture, the 
captain, acting fairly for the benefit of his employers, ſells 
the ſhip and cargo, and thereby puts an end to the voyage, 


the inſured may nien, * recover . a. total Joſs, . 


1 Doug. 231. ed en 

A policy of infurance on a ſhip and deres ro aaa fro 
* port' in à foreign country, in the common form 
againſt arreſts of princes, people, &c. extends to an em- 
bargo laid on by the government of that country in the 
loading - port. And, if the embargo continue, the aſſured 
eee eee a * 6 7. 


Rep. 413. 


VI. Of fraud i in dee, * of + warranties 3 55 | 
| 6363 are annulled by the leaſt ſhadow. of 


fraud, 
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fraud, or undue concealment of facts: both parties are 
therefore equally bound to diſcloſe all circumſtances within 
their knowledge. So that, if the underwriter, at the time 
he underwrites, knows that the ſhip is ſafe arrived, the 
contract will be equally void, as if the inſured conceals any 
known accident that has befallen the ſhip. 1 Black. . 
594: 3 Burr. 1909. 

Caſes of fraud are reducible to three heads. 1. Falſe 
allegations. - 2. The ſuppreſſion of the truth. 3. Miſre- 
preſentation. 

1. It is determined that the policy ſhall be void if. goods 
are inſured as the property of an ally, or as neutral pro- 
perty, when they are in fact the goods of an enemy; and 
ſuch falſe aſſertions in a policy will vitiate the contract, 
though the loſs happen in a way not affected by * falſity. 
Skin. 327: Doug. 247: 1 Black. 427. | 

2. Concealment of circumſtances vitiates all contracts of 
inſurance. The facts, upon which the riſk is computed, lie, 
for the moſt part, within the knowledge of the inſured 
only ; the underwriter muſt therefore rely upon him far all 
neceſſary information, and muſt truſt to him not to con- 
ceal any thing ſo as to make him form a wrong eſtimate. 
If a miſtake is made without any fraudulent intention, till 
the contract is annulled, becauſe the riſk is not the ſame 
which the underwriter intended. 3 Burr. 1905: 1 Black. 
Rep. 465, 594: 2 P. Wms, 170: 2 Str. 1183: Doug. 

238: Parke, 181, 195. 

But there are many matters as to which the inſured may 
| be innocently filent. 1. As to what the inſurer knows, 
however the inſured obtained his information. 2. As to 
what the inſurer ought to know. 3. As to what leſſens 
the riſk, And here we may remark, that the inſurer ought 
to know political perils, as to the ſtate of war or peace; 
the nature and danger of every voyage which may be 

natural perils. If he inſures a priyateer, it is under- 
| of ſtood 
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ſtood that he is not to be informed of its deſtination : and, 
as men reaſon differently from the ſame facts, he need not 
be told another's concluſion from known facts. In ſhort, 
the queſtion, in caſes of concealment, muſt always be, 
«© whether there was, under all the circumſtances at the 
« time the policy was underwritten, a fair ſtatement or a 
% concealment ; fraudulent, if deſigned ;- pr, if not de- 
4 ſigned, varying materially the object of the policy, and 
« changing the riſk underſtood to be run.“ Black. 465, 
594: 2 P. Nn, 110: 2 Str. 1183: 3 1905: Doug. 
238 : Parke, 181, 182, 195. 

3. The diſtinction is clear which exiſts between a war- 
ranty, which makes part of the written policy, and muſt 
be ſtrictly complied with, and a collateral repreſentation, 
not forming part of the written policy, and which is ſatiſ- 
fied, if it be ſubſtantially performed. Cowp. 785. 

If there be a miſrepreſentation, it will avoid the policy 
as a fraud, but not as a part of the agreement, as in the 
caſe of warranty. And, if a repreſentation be falſe in 
any material point, even through miſtake, it will avoid the 
policy, becauſe the underwriter has computed the riſk upon 
circumſtances which did not exiſt. 5 Burr. 1909. 

In all theſe caſes of fraud, wherever there has been an 
allegation of falſehood, a concealment of circumſtances, or 
a miſrepreſentation, it is immaterial whether it be the act 
of the perſon himſelf who is intereſted or of his agent; 
for, in either caſe, the contract is founded in deception, and 
the policy is conſequently void. And this rule prevails, 
even though the act cannot be at all traced to the owner of 
the property inſured. 1 7. Rep. 12. And, therefore, where 
an inſurance was ordered by the principal to be made as ſoon 
as a letter was received from his agent, and that agent, when 
he wrote the letter, knew nothing of the loſs of the veſſel, 
but had an opportunity, by the courſe of the "poſt, of con- 
tradicting the contents of it, and tranſmitting intelligence 
5 6 of 
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of the loſs before the policy was offered, and neglected to 
do it; the policy is void, on the ground of miſrepreſenta- 
tion, though the aſſured * knew nothing of the Joh, 
Ibid. © 
A policy will not, however, be ſet aſide on the en 
of fraud, unleſs it be fully and ſatisfactorily proved; and 
the burden of the proof lies on the perſon wiſhing to take 
advantage of the fraud. At the ſame time, poſitive and 
direct proof is not to be expected; and, from the nature of 
the caſe, circumſtantial evidence is all that can be given. 
And every caſe of fraud muſt depend upon its own cireum- 
ſtances. Roccus, Not. 51, 78. 

VII. Of fea-worthineſs. — The ſea-worthineſs of the 
ſhip is an implied condition in this ſpecies of contract; and, 
therefore, a previous repreſentation of the condition of the 
ſhip is not neceſſary. - The whole doctrine on this ſubject 
was ſettled in the caſe of the Mill. frigate, where the in- 
ſurance was upon a ſhip which had a latent defect, totally 
unknown to the parties; and it was held, that the inſurers 
were not liable, becauſe the ſhip was not ſea-worthy ; and 
that, however innocent and unfortunate the inſured might 
be, yet, if the ſhip be not ſea-worthy at the time of the 
inſuring, there is no contract at all between the parties; 
becauſe, the very foundation of the contract, the Hip, was 
in the ſame condition as if it did not exiſt. And the doc- 
trine is the ſame in inſurance upon goods as when it is 
upon the ſhip itſelf. Parke, 220, 229: 5 Burr. 2802. And 
ſhe muſt be furniſhed with every thing neceſſary for the 
purpoſe of ſafe and careful navigation. 7 T. Rep. 160. 

Whenever a caſe ariſes with reſpect to damage done to 
goods through the inſufficiency of the ſhip, the queſtion, 
whether the maſter or owner is liable to make good the 
loſs, depends upon aſcertaining, whether the ſhip was in a 
condition to perform the voyage at the time of her depar- 
T 2 ture, 
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ture, or becauſe defective from bad weather, and the. perils 


of the wind and ſea. 2 Val. 164. | 

If it can be ſhewn; that the decay, to which the loſs is 
attributable, did not commence till a period ſubſequent to 
the inſurance, the underwriter will be liable, though ſhe 
ſhould even be loſt a few days after her departure. 5 Burr, 


2804. By an implied warranty, every ſhip inſured muſt 


be kept ſtaunch and ſtrong ; but it is ſufficient if ſhe be ſo 
at the time of her failing. She may ceaſe to be ſo in 
twenty-four hours after departure, and yet the, underwriter 
will continue liable. Doug. 708. 
If a ſhip becomes leaky immediately after failing, and 
founders without gny viſible cauſe, the jury may preſume 
ſhe was not ſea-worthy. Sitt. at Guild. Mich. 1794, Men- 
ro and another v. Yandam : Parke, 221, n. 

VIII. Of illegal voyages. — Whenever an inſurance is 
made on a voyage expreſſly prohibited by the common, ſta- 
' tute, or maritime law of this country, the policy is void. 
And in ſuch a cafe it is immaterial whether the underwriter 
did or did not know that the voyage was illegal; for, the 
court cannot ſubſtantiate a contract in direct contradiQtion 
to law. In like manner, if a ſhip, though neutral, be inſured 


on a voyage prohibited by an embargo, ſuch an inſurance is 


void. Doug. 241: Peake, 233, 4: 1 Black. Com. 270. 
An inſurance upon a ſmuggling voyage, prohibited by 


the revenue-laws of this country, is void ; but this country 
pays no- oh 4s * the - revenue-laws of another, Dat. 


238. 
s ente n time of 


enemy are legal, expedient, or political, has been fre- 


quentiy conſidered. Lord Mansfield has ſaid, that, by the 


maritime laws, trading with an enemy is cauſe of confiſca- 
tion, provided you take him in the fact. But this does not 


extond to neutral yeſſels. - The common law does not, 


however, 


actual war and how far inſurances upon the goods of an 
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however, ſeem directly to forbid ſucli trading, but ſeveral 
ſtatutes have been made to make ſuch trading illegal. As 
to the inſurance of the enemy's property, Lord Hardwicke 
obſerved, that there had been no determination that ſuch 
inſurances were unlawful; but the Stat. 33 Geo. III. c. 27, 
renders inſurances on French property unlawful during the 
war, and moreover ſubjects offenders to three months im- 
priſonment. And it has been lately determined in the Court 
of King's Bench, that no action can be maintained either 
by or in favour of an alien enemy ; and, as a conſequence 
of that determination, it has been decided, that the inſu- 
rance of an enemy's property is illegal, and no action can 
be maintained thereon. 1 Yez. 317: 1 1 Rep. Inns 6 75 
Rep. 23, 35. 59 

If there be any illegality in the commencement pp an in- 
tegral voyage, and an inſurance be effected on the latter 
part of the voyage, which taken by itſelf would be legal, 
ſtill the aſſured canngt recover on the policy. 8 7. Rep. 31. 
IX. O prohibited goods. — All inſurances upon com- 
modities, the importation or exportion of which is prohi- 
bited by ſtatute or royal proclamation, are vold; and the 
rule prevails in this inſtanee alſo, wliether the underwriter 
did or did not know that the ſubject of the inſurance was a 
prohibited commodity. 1 Black. Com, 270: Parke, 244, 
254. Beſides which, tranſactions of this nature are ſub- 
jected to heavy penalties by ſeveral acts of | parliament. 
The breach ef a proclamation is a; criminal act! and,” 
wherever a man makes an illegal contract, the courts of 
Juſtice will dot lend him their aid to compel a performance. 
And on this ground is the underwriter, in ſuch caſes, diſ- 
charged from any demand ſet up againſt him.  Delmada v. 
Motteux, B. R. Michaetmas,. 25 Geo. III.: Parke, 254. 
It is clearly: ſettled, that one nation never takes notice of 
the reyenue-laws of another; and, therefore, inſurances 
ye upon OR the exportation ar importation of which 
2 > are 
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are forbidden by the laws of other countries, are good and 
valid. Doug. 238: 1 Vez. 31g. 

X. Of wager-policies. — The real nature of a policy is 
a contract of indemnity from a real and manifeſt, not from 
a ſuppoſed and ideal, loſs. And, therefore, in policies upon 
“ intereſt or no intereſt,” or * valued free from average,” 
it is clear, that the performance of the voyage, or adventure, 
in a Teaſonable time and manner, and not the bare exiſtence 
of the ſhip or cargo, is the object of the inſurance ; and 
ſuch are conſidered as gambling policies, concerning which 
the Stat. 19 Geo. II. c. 37, enacts, that inſurances, made 
on ſhips or goods, . intereſt or no intereſt,” or © without 
«farther proof of intereſt than the policy,“ or © by way 
« of gaming or wagering,” or © without benefit of ſalvage 
eto the inſurer,” are void. The ſtatute, however, con- 
tains an exception for inſurances on private ſhips of war, 
fitted out ſolely to cruize againſt his majeſty's enemies; and 
alſo provides, that any merchandize or effects from any 
ports or places in Europe or America, in the poſſeſſion of 
the crowns of Spain or Portugal, may be inſured as *. 
tofore. 
- And it "a been decided, that the dune fon. not ur 
to inſurances -of meien property on foreign ſhips. Doug. 
Pn -. 
A valued 10 is not a wager-policy ; but, in theſe 
caſes, the inſured muſt prove ſome intereſt, though not the 
value of it. But, if a valued policy were uſed merely as a 
cover to a wager, in order to evade the ſtatute, it would 
be void. 2 Burr. 1167: 4 Burr. 1966. | 

An inſurance being made on any of the packet-boats that 
ſhould ſail from Liſbon to Falmouth, or fuch other port in 
England as his majeſty ſhould direct, for one year, upon any 
kind of goods and merchandizes whatſoever, it was agreed, 
that the goods and merchandize ſhould be valued at the ſum 
e without farther e of intereſt than tlie policy; the, 


court 
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court held, that this was a policy of a mixed nature, partly 
a wager- policy, partly an open one, and that the inſured 
might recover. 4 Burr. 1966. 

Upon a joint capture by the navy and army, the officers 
and crews of the ſhips, before condemnation, have an in- 
ſurable intereſt by virtue of the Prize-Act. Le Cras v. 
Hughes, B. R. Eaſter, 22 Geo. III.: Parke, 269. 

So, alſo, the commiſſioners for the care and diſpoſal of 
Dutch effects have an inſurable intereſt in Dutch ſhips and 
effects, ſeized at ſea, for the purpoſe of bringing into the 
ports of this kingdom. 8 T. Rep. 13. 

And it has been determined, that 983 
ſeized by them as prize have an inſurable intereſt in them in 
the voyage home, for the purpoſe of bringing them to ad- 
judication in the Admiralty ; ſo that, although che Court of 
Admiralty ſhould ultimately adjudge them not to be prizes, 
the captors are not entitled to a return of premium. 
Id. 154 

An inſurance on the profits expected to ariſe from a car- 
go of molaſſes belonging to the plaintiff was held to be 
good, although there was a clauſe declaring that, in caſe of 
loſs, the profits ſhould be valued at ( 1000, without any 
other voucher than the policy. Grant v. Parkinſon, Mich. 
22 Geo. III. B. R.: Parke, 267. 

All inſurances, made by perſons having no intereſt in the 
event about which they inſure, or without reference to 
any property * are e wagers, and ara wa. 
Coop. 583. 

And, wherever the court can ſee * * face of the 
policy that it is merely a contract of gaming, where indem- 
nity is not the object in view, they are bound to declare 
ſuch policy void. Doug. 451. | 
And they will not a the oft as e d er 
of intereſt, where it turns out that the ſum inſured is large 
and the intereſt ſmall. Cowp. 583. 1 78 

1 4 | XI. Of 
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XI. Of re-efſurance. — Re-afſurance is a contract, 
which the firſt underwriter enters into in order to relieye 
himſelf from thoſe riſks, which he had previouſly underta- 
ken, by throwing them upon other ener who are 
called re- aſſurers. Parke, 276. 

By the 19 Geo. II. c. 37, ef. 4, ie in thi 
country, either by Britiſh ſubjects or foreigners, whether 
on Britiſh or foreign. ſhips, are rendered unlawful, unleſs 
the aſſurer ſhould. be inſolvent, become a bankrupt, or die. 
In either of which caſes, ſuch aſſurer, his executors, ad- 
miniſtrators, or aſſigns, may make re- aſſurance to the 
amount before by him aſſured, expreſſing in the policy that 


it is a re- aſſurance. And the reaſon of this permiſſion is 


plain; for, if the aſſurer become inſolvent or bankrupt, 
his fund is not diminiſhed in caſe of loſs, and the inſured 
has a better-ſecurity. And, in caſe of death, it is benefi- 
cial to his ſucceſſors; becauſe it will provide aſſets to ſatisfy 
the inſured in caſe a loſs ſhould happen. Parke, 278, +» 
And the prohibition of ſuch re- aſſurances extends to 
foreign ſhips, 3 n _ e r eure 
2 7. Rep. 16. ln 

Where a policy is void tee, te promiun 
is not recoverable. Dong. 251. Mid 

In France, as in other countries, i was bndety allowed 
to the inſured to inſure the folvency of the underwriter; 
but this practice is not allowed in England; and, although 
no expreſs notice is taken of it in the above ſtatute, it ſeems 
that ſuch a policy would be n a nnn, and 
treated accordingly. Parke, 280. 

XII. Of double inſurances. 6 and double 
aſſurances have been confounded together, but they are 
widely different. We have already deſcribed a re- aſſu- 
rance. A double aſſurance is where the ſame man is to 
receive two ſums inſtead of one, or the ſame ſum twice 
over, for the ſame loſs, by reaſon of his having made 


two 
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two inſurances upon the ſame goods or the fame ſhip: 
Re-afſurances are made by the inſurer, double infurances 
by the inſured. 1 Burr. 496: Parke, 280. * 

A double inſurance is not void; but the infured mall 
recover only one ſatisfaction for his loſs. And various 
perſons may inſure various intereſts on the ſame thing, and 
each to the value; (as the maſter for wages, the owner for 
freight; one perſon for goods, another for bottomry ;) and 
fach a contra& does not fall within the idea of a double 
inſurance. 1 Burr. 496. The inſured may go. againſt 
which ſet of underwriters he pleaſes ; and, when one ſet of 
underwriters pay the loſs, they may call on the other un- 
derwriters to contribute in proportion to the ſums they have 
inſured. 1 Black. Rep. 103, 416. 

XIII. Of @ return of premium. — Captors of ſhips ſeized 
as prize, who have inſured their intereſt therein, are not 
entitled to a return of premium, although it be afterwards 
adjudged to be no prize, and reſtitution be awarded to the 
owners by the Court of Admiralty. 8 T. Rep. 154. 

Is. is a queſtion not decided, whether, in caſes of fraudu- 
lent inſurance, where the underwriter has run no riſk, he 
ſhall be liable to return the premium. In ſome equitable | 
caſes, where the underwriters have been relieved on account 
of fraud, it has been decreed that the premium ſhoyld be 
returned. And it has been laid down as clear law, that, if 
the underwriter has been guilty of fraud, an action lies 
againſt him to recover the premium. On the other hand, 
if the fraud be on the part of the inſured, and is gotoriouſly 
palpable and groſs in its nature, the Court of King's 

Bench will order the underwriter to retain the premium. 
2 Valin, 96: 2 Fern. 206: 2 P. Was, 170: ee | 
1361, | 
By the Stat. 28 Geo. III. c. 38, PONG e in- 
ſurance of exported wool, if the underwriter informs 
againſt the party ing, he may retain the premium ; 
| but, 


t 
but, if the inſured inſorm, he may recover it back. Whey 
a policy is void as a wager-policy, under 19 Geo. IL c. 3, 
though the ſhip arrived ſafe, the underwriter may retain 
the premium. Doug. 454. And ſo he may in the caſe of a 
re-aſſurance, void by the ſame ſtatute, 3 7. Rep: 266. 

In general, when the property has been inſured to a 
larger amount than the real value, the overplus premium, 
or if goods are inſured. to come in certain ſhips from a- 
broad, but are not in fact ſhipped, the whole premium, 
ſhall be returned. If the ſhip be arrived before the policy 
is made, the inſurer being apprized of it and the inſured 
being ignorant of it, he is entitled to have the premium 
reſtored on the ground of fraud. But, if both parties are 
ignorant of the arrival, and the policy be ** loſt or not 
1 loſt,” it ſeems the underwriter ought to retain it; as, if 
the ſhip had been loſt at the time of underwriting, he would 
have been liable to pay the amount of his Rr 
1 Mag. go: Dong. 255: 1 Feſey, 319. 

_ Clauſes are frequently inſerted in the policy, that, on 
certain events, there ſhall be a- return of pms Doug. 
255. ; 

In ſhort; if the — was. never 
brought within the terms of the contract, ſo that the in- 
ſurer never run any riſk, the premium muſt be returned. 
3 Burr. 1240: Cowp. 668: 1 Show. 156. 

Two rules are ſolemnly eſtabliſhed: r. That, whether 
the cauſe of the riſk not being run is attributable to the 
fault, will, or pleaſure, of the inſured, or to any other 
cauſe, the premium is to be returned. Cowp. 668. 

And, 2, where the contract is entire, whether for a ſpe- 
cified time or for a voyage, and the riſk is once com- 
menced, and there is no contingency on which the riſk is 
to end, at any intermediate period, nor any uſage to the 
contrary eſtabliſhed on ſuch voyages, there ſhall be no ap- 
portionment or 1eturn of premium afterwards. Hence, in 

: caſes 
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caſes of deviation, though the underwriter is diſcharged, he 
ſhall retain the premium. So, in caſes of inſurance for 
twelve months, where the loſs happens in two; even 
though the premium is calculated at ſo much per month. 
Likewiſe, where different ports are mentioned in the courſe 
of an outward and homeward bound voyage, and the ſhip is 
loſt before ſetting out on her return: in all theſe caſes, 
alſo, the premium ſhall be retained. As 666: Doug. 
564, 751: Parke, 389, 390. 

But it is otherwiſe if the jury find an 3 uſage upon 
the ſubject of return of premium. Long v. Allen, B. R. 
aft. 25 Geo. III.: Parke, 390. And, indeed, it ſeems 
ſo many difficulties occur in apportioning the premium, 
that the courts often decide againſt it, unleſs there be 
ſomething like a uſage found to direct the judgernent of the 
court. Parke, 392. But, if there are two diſtinct points 
of time, or, in effect, two voyages, either in the contem- 
plation of the parties, or by the uſage of the trade, and 
only one of the two voyages was made, the premium ſhall 
be returned on the other, though both are e contained in one 
policy. 1 Black. Rep. 318. 

The. inſurer on freight agreed to return part of the pre- 
mium * if the ſhip failed with convoy and arrived; and 
it was held, that the inſured were entitled to that return, the 
ſhip having ſailed with convoy and arrived, though ſhe had 
been captured and re- captured, and the inſured had been 
obliged to pay for ſalvage. 7 T. Rep. 421. 

XIV. Of changing the ſhip. — It being neceſſary, ex- 
cept in ſome ſpecial caſes, to inſert the name of the ſhip on 
which the riſk is to be run in the policy, it follows, as 
an implied condition, that the inſured ſhall neither ſubſti- 
tute another ſhip before the voyage commences, (in which 
caſe there would be no contract at all,) nor, during the 
voyage, remove the property inſured from one ſhip to ano- 
ther, without conſent of the inſurer, or without an una- 

voidable 
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voidable neceſſity ; in order to aſcertain which, every thing 
poſſible muſt be done for the benefit of all concerned. - If, 
in violation of this principle, the ſhip be changed, the im- 
plied condition is broken, and the owner cannot, in caſe of 
loſs, recover againſt the under writer. 2 Str. 1148. 

XV. Of deviation. — Deviation is underſtood to mean 
a voluntary departure, without neceſſity or any reaſonable 
cauſe, from the regular and uſual courſe of the N 
voyage inſured. Parke, 294. . 

Whenever this happens, the voyage is ethic whos 
ther the policy be on ſhip. or freight, and the inſurers 
are diſcharged from any reſponſibility. The reaſon of 
which is, becauſe the ſhip goes upon à different voyage 
from that againſt which the inſurer undertook to indemnify. 
Roccus Not. 52: Doug. 278. | 

And it is immaterial, in this caſe, whether the loſs be or 
be not an actual conſequence of the deviation; for, the in- 
ſurers are in no caſe anſwerable for a ſubſequent loſs, in 
whatever place it happen, or to whatever cauſe it may be 
attributed. Nor does it make any difference, whether the 
inſured was or was not conſenting to the deviation. 161d. : 
Parke, 295. If, therefore, the maſter of a veſſel put into 
a port not uſual, or ſtay an unuſual time, it is a deviation. 
And, if a deviation be for a ſingle night, aſs. comers it 
is fatal. 7 Bro. Parl. Caſ. 459. Nn 

If ſeveral places are named in the policy, ths ſhip 4 
go to thoſe places in the order in which they are named, 
unleſs ſome uſage or ſome ſpeciab facts be proved to vary 
the general rule. 6 T. Rep. 531. But, if a merchant-ſhip 
carry letters of marque, ſhe may chaſe an enemy, though 
the may not cruiſe without being guilty of a deviation. 

Parke, 298, 299 : 6 T. Rep. . 
It has alſo been held that, even where A . 
given to touch and ſtay at a place, chat confers no privilege 
on the aſſured to break bulk, or to unload any part of the 

cargo ; 
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cargo; and breaking bulk will avoid the policy. Stitt v. 
Wardell,” Sitt. after M. 1197 : Parke, 295. | 

If the aſſured, without knowledge of the underwriter, 
take out a letter of marque (but - without a certificate, 
which, by the Prize-Act, 33 Geo. III. c. 66, is abſolutely 
neceſſary to its validity) for the purpoſe of inducing ſeamen 
to enter, without any irftention of cruiſing, this does not 
avoid the policy. 6 T. Rep. 379. 
| Wherever the deviation is occaſioned by abſolute neceſh- 
ty, as where the crew force the captain to deviate, the un- 
derwriters continue liable. The general juſtifications for a 
deviation are, to repair the veſſel, to avoid an impending 
ſtorm, to eſcape from an enemy, or to ſeek for convoy. 
L Ath. 505: 1 T. Rep. 22: Parke, 299. 

If, therefore, a ſhip is decayed, or hurt by a fron, and 
goes to the neareſt port to refit, it is no deviation, becauſe. 
it is for the general intereſt of all concerned. So, whene- 
yer a ſhip, in order to eſcape a ſtorm, goes out of the direct 
courſe, or, in the due courſe of the voyage, is driven out 
of it by ſtreſs of weather, this is no deviation. And, if a 
ſtorm drives a ſhip out of the courſe of her voyage, and 
ſhe does the beſt ſhe can to get to the port of her deſtina- 
tion, ſhe is not obliged to return to the point from which 
ſhe was driven. 1 T. Rep. 22: Parke, 300, 3. 

A deviation may alſo be juſtified if done to gvoid an 
enemy, or ſeek for convoy at the place of rendezyous ; 
becauſe it is, in truth, no deviation to go out of the courſe 
of a voyage in order to avoid a danger, or to obtain a pro- 
tection againſt it: if, in all caſes, the maſter of the ſhip 
acted fairly and in good faith, according to the beſt of his 
judgement, 2 Salk. 445: 2 Str. 1265 ; Cowp. 601. | 

Where a captain juſtifies a deviation by the uſage of a 


particular trade, there muſt be a clear and eſtabliſhed ulage, 


not a few vague inſtances only. Parke, 309. 
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In all caſes of deviation, it may be laid down as a 
general rule, that, wherever a ſhip does that which is for 
the general benefit of all parties concerned, the act is as 
much within the ſpirit of the policy as if it had been ex- 
preſſed: and, in order to ſay whether a deviation be juſtifia- 
ble or not, it will be proper to attend to the motives, end, 
and conſequence, of the act, as the true ground of judge. 
ment. But, to avoid as much as poffible any additional 
riſk, in caſe of a deviation from neceſſity, the ſhip'muſt 
purſue ſuch voyage of neceflity, in the direct courſe, and 
in the ſhorteſt tim poſſible, as nothing more muſt be done 
than the neceſſity requires, otherwiſe the underwriters will 
be diſcharged; Doug. 271. 

If a ſhip be inſured upon a trading voyage, it is incum- 
bent on the parties aſſured to carry on that trade with uſual 
and reaſonable expedition; ' otherwiſe their conduct will 
amount to a deviation, and diſcharge the policy. Hartley v. 
Buggin, B. R. Mich. 22 Geo. III.: Parke, 313. 

If the voyage deſcribed be from A. to B. and C.“ and 
the ſhip goes to C. before B. (C. being nearer to A. 
than B. is,) it is a deviation, if it be not the regular and 
ſettled courſe of the voyage to go to C. firſt. 6 T. Rep. 
531. But, Q. whether ſuch a regular and ſettled courſe 
would control a policy ſo worded ? 1:9. 

When a ſhip is inſured from one port to another, the 
policy does not attach, unleſs ſhe $A1L on the voyage in- 
ſured, though ſhe may afterwards get into the courſe of the 
voyage deſcribed in the policy, and is loſt after the day upon 

which the policy was to have attached. 2 T. Rep. 30. 

If there be any unneceflary delay in landing, it may 
poſſibly amount to ſomething in the nature of a devia- 
tion, ſo as to diſcharge the inſurer. Per _ Kenyon, fee 
Parke, 314. 

A deviation merely intended, but never carried into exe- 
cution, does not — the inſurers; and whatever loſs 

happens 
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happens before actual deviation, or the e dividing · point of 
the voyage, falls upon the underwriters: But, if it can be 
ſhewn that the parties never intended to fail upon the 
voyage inſured, if all the ſhip's papers be made out for a 
- different place from that deſcribed in the policy, the inſuret 
is diſcharged, though the loſs ſhould happen before the di- 
viding-point of the two voyages. And, in all caſes, devia- 
tion or not is a queſtion of fact to be decided, ſubject to 
the above rules, according to the circumſtances of the 
caſe, 2 Str. 1249 : Doug. 346: 2 . Rep. 30: 7 T. Rep. 
162. 

In caſes of deviation, the premium is not to be returned; 
becauſe, the riſk being commenced, the underwriter is enti- 
tled to retain it. Cowp. 668 : Parke, 377. 

XVI. Of Warranties, and non-compliance with them. — 
A warranty in a policy of inſurance is a condition or a 
contingency that a certain thing ſhall be done or happen ; 
and, unleſs that be performed, there is no valid contract. 
And it is perfectly immaterial with what view, if any, the 
warranty is inſerted in the contract; but, being inſerted, it 
becomes a binding condition on the inſured, and he muſt 
ſhew a literal compliance with it. So, on the other hand, 
they ſhall be ſtrictly conſtrued in favour of the inſured. 
As, where a ſhip is warranted well on any certain day, 
though ſhe be loſt by eight in the morning of the day, 
when the policy was effected at noon, the underwriter ſhall 
be liable. And it was held, that the warranty was ſuffi- 
ciently complied with, if ſhe were well any time that 
day. 1 T. Rep. 345: 3 T. Rep. 360. 

It is not material whether the loſs happened i in conſe- 
quence of the breach of warranty or not; for, the very 
meaning of inſerting a warranty is to preclude all inquiry 
about its materiality; and it is- alſo immaterial to what 
cauſe the non-compliance is to be attributed ; for, although 
it might be owing to the mereſt accident, or to the moſt 
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wiſe and prudential reaſons, the policy is avoided. 3 7 Rep. 
360: Cowp, 607. 

In this tri and literal compliance with-the terms of a 
warranty conſiſts the difference between a warranty and a 
repreſentation ; the latter of which need only be performed 
in ſubſtance. Cowp. 787. | 

In a warranty, the perſon making it takes the riſk of its 
truth or falſchood on himſelf; in a repreſentation, if the 
inſured aſſerts that to be true, which he eithers knows to be 
falſe, or about which he knows nothing, the policy is void, 
on account of fraud ; but a repreſentation made without 
fraud, if not falſe in a material point, does not vitiate the 
policy. id. 

In order to make written inſtructions binding as a war- 
ranty, they muſt appear on the face, and make a part, of 
the policy; for, though a written paper be wrapped up in 
the policy, and ſhewn to the underwriters at the time of 
ſubſcribing, or even if it be wafered to the policy, it is not 
a warranty but a repreſentation. Cowp. 790: Doug. 82. 
But a warranty written in the margin of the policy is conſi- 
dered to be equally binding, and liable to the ſame ſtrict 
conſtruction, as if written in the body of the policy. 
Doug. 10, 12, 271. And, if the policy refer to certain 
printed propoſals, the propoſals will be conſidered as part 
of the policy. 6 7. Rep. 710. 

If the underwriter pays the loſs on a policy, and after- 
wards finds that ſuch warranty was not ſtrictly complied 
with, he may recover back the money again by action. 
1 T. Rep. 343. 

Warranties are in their kinds ſo various, that they can- 
not well be enumerated, eſpecially as each depends on the 
peculiar circumſtances of the caſe. The three caſes of 
warranty, on which moſt queſtions have ariſen, are, as to 
the, 1, time of ſailing; 2, convoy; and, 3, neutrality of 
property. And it may be obſerved, that thoſe rules, which 
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are applicable to warranty in general, are applicable t to each 
of theſe individually. Parke, 325. 

1. As to the time of ſailing. — If a man warrant to ſail 
on a particular day, and breaks it, the underwriter is no 
longer liable. And a detention by government, previous to 
the purpoſed day of failing, is no excuſe for not complying 
with the warranty, nor a peril within the terms of the po- 
licy. Cowp. 784. 

So, if the warranty be to fail after a ſpecific day, od 
the ſhip fails before, the policy is void. Vin. v. Grant, 
Guild. Eaſt. Vac. 1779: Parke, 326. 

But, when a ſhip leaves her port of lading, having her 
full and complete cargo and clearances on-board, and ha- 
ving no other view but the ſafeſt mode of ſailing to her 
port of delivery, for which purpoſe ſhe touches at any par- 
ticular place of rendezvous for convoy, &c. her voyage 
muſt be ſaid to commence from her departure from the port 

of loading ; and, though ſhe be detained at ſuch place of 
rendezvous by an embargo, ſhe has complied with the war- 
ranty. Cowp. 601, 608: Doug. 346. . 

2. As to warranty of ſailing with convoy. — If the infured 
warrant that the veſſel ſhall depart with convoy, and it do 
not, the policy is defeated, and the underwriter is not re- 
ſponſible. A convoy means a naval force, under the com- 
mand of a perſon appointed by government or its agents. 

On this ſubject the rules of law clearly are, that a war- 
ranty to depart with convoy muſt be conſtrued according to 
the uſage among merchants, and implies that the ſhip ſhall 
go with convoy from the uſual place of rendezvous, at 
which the ſhips have been accuſtomed to afſemble ; as, at 
Spithead, or the Downs, for the port of London; and 
Bluefields for all the ports of Jamaica. 1 3 39: 2 
Str. 1265. 

That the ſhip is * by the policy from the particu- 
"AR from which it fails to ſuch uſual place of convoy. 

U That, 
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That, although the words generally uſed in the policy 
are to depart with convoy,“ or * to fail with convoy,“ 
yet they extend to failing with convoy throughout the 
whole of the voyage. If, therefore, the convoy is only to 
go a part of the way, that is not a compliance with the 
warranty, and the inſurer is diſcharged from his engage- 
ments. Salk. 443: 3 Leo. 320: Dong. 72. 

That, notwithſtanding a ſhip muſt depart with convoy 
for the whole of the voyage, yet an unforeſeen ſeparation - 
is an accident to which the underwriter is liable ; ſo that no 
fraud or neglect be found in the maſter after his departure. 
The conſtruction of the policy being that the inſured ſhip 
ſhall keep company with the convoy during the whole 
voyage if poſſible. Doug. 73: Carth, 216: 2 Str. 1250. 

That, where. the ſhip, by tempeſtuous weather, is pre- 
vented from joining the convoy at all, at leaſt of receiving 
the orders of the commander of the ſhips of war, if ſhe 
do every thing in her power to effect it, it ſhall be deeined 
a ſailing with convoy, within the terms of the warranty, 
Tbid. 

That, if there be an opportunity of canvoy, if the con- 
voy throw out repeated ſignals, notwithſtanding which, the 
ſhip inſured ſhould neglect to fail, and fo loſe the opportu- 
nity, the. warranty is not complied with, though ſhe fail 
| but a ſhort time afterwards ; and, if ſhe be taken in conſe- 

quence thereof, the underwriter is diſcharged. Parke, 349. 
That, although a ſhip muſt not voluntarily depart from 
convoy during the voyage, yet this ſpecies of warranty 
muſt always be conſtrued with an eye to the uſage of trade 
and to the orders of government. For, if the courſe upon 
a particular voyage has been to have a relay of convoy, 
protecting the trade from one port to another; or if go- 
vernment appoint a convoy for the trade of a place to a, 
given latitude and no farther, and there be no other convoy 
on that ſtation; a ſhip, taking the advantage of ſuch a 
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convoy, has complied with the warranty to fail with con- 
voy for the voyage. Parke, 349. | 

If a ſhip do not fail with the convoy appointed by go- 
vernment, it is not a ſailing with convoy; for, it is one 
thing to be under convoy of a king's ſhip, and another to 
fail under its protection. 1 Emerigon, 171: Parke, 339. 

That a convoy, appointed by the admiral commanding in 
chief upon a foreign ſtation, is a convoy appointed by go- 
vernment; and, if the ſhip do not fail with convoy, it 
matters not whether the loſs do or do not happen on ac- 
count of the breach of the warranty, for the policy is for- 
ſeited, though the ſhip inſured ſhould periſh in a ſtorm after 
the has joined the regular convoy. Hibbert v. Pigou, B. R. 
Eaft. 23 Geo. III.: Parke, 339. | 

The caſes decided on the firſt of theſe rules are Letheu- | 
lier's caſe, 2 Salk. 443; and Gordon v. Morley, 2 Str. 12653 
where it appeared, that a convoy for a particular trade was 
appointed at Spithead, and the ſhip in queſtion, having tried 
for a convoy in the Downs, proceeded to Spithead, and was 
taken in her way thither. This caſe applies alſo to the 
ſecond of the above rules. And it was then obſerved, that, 
if the parties meant to vary the infurance from what is 
commonly underſtood, they ſhould have particularized her 
departure with convoy from the Downs. See alſe a ſimilar 
caſe in Emerigon, 1 tom. 166 : Parke, 343. 

It does not appear to be decided whether ſailing- orders 
#e neceſſary, but it ſeems to be the prevailing opinion, 
that, unleſs ſailing- inſtructions * are obtained, the warranty 
is not complied with. Boſ. and Pul. 5 : Parke, 342. | 

U 2 It 


* Since the above remark was made, the caſe of Anderſon v. Pitcher has 
been before the court, the particulars of which are as follow: * 
This cauſe was tried before Lord Eldon and a ſpecial jury, at the fittings in 
London, after laſt Hilary Term; when, under the direction of that learned 
judge, a verdi& paſſed in favour of the plaintiff, an underwriter, to recover 
from 
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It is an extraordinary circumſtance, that, among all the 
numerous queſtions which have been agitated concerning 


: | inſurances, 


from the defendant, the inſured, a loſs of C 300, paid by the plaintiff to the 
defendant's agent in January, 1796, on a ſhip called the Golden Grove; which 
ſhip was loſt on the 18th of November, 1795. She was warranted by the 
policy to depart from the place of rendezvous with convoy, | 

The point upon which the plaintiff obtained ſuch verdict, and which firſt 
occurred to the learned judge at the trial, was this: © That, although the 
1 Golden Grove joined the convoy at the place of rendezvous be fore the convoy 
« bore away or departed therefrom, to wit, about four P. M. on the 15th of 
% November, 1795, and did in fact depart with it, and under its contral and 
« protect ion, and did afterwards obtain the convoy's inſtruftions, viz. on the 
6“ morning of the following day; yet that, not having the inſtructions on- 
& board before the convoy ſet out from the rendezvous, it was not a departure 
« with convoy; in conſequence of which, the underwriter had a right to 
recover back the lofs paid by him to the defendant's agent, as above-men. 
tioned. A be E 

It appeared, by the evidence on the part of the de fendant, that, after the 
greater part of the fleet, with the Golden Grove in the midſt of them, had 
commenced their departure, the Rodney, and about twenty other veſſels, were 
brought up by a couple of frigates, and received their ſailing · inſtructions at 
ſea; and, by the admiral's return, it appeared, that ſeveral ſhips received 
their inſtructions on, and even ſubſequent to, the x6th, when the Golden 
Grove received her's, and were included in that return as part of the convoy. 
The defendant alſo produced evidence to ſhew, that the captain of the 
Golden Grove, who was waiting at Portſmouth for his ſhip to come from the 
Downs, had been applying for the inſtructions on the evening of the 14th, or 
morning of the 15th,, of November,' which application was unſucceſsful, 
becauſe his ſhip was not then arrived in company ; and it never is cuſto- 
mary to give inſtructions, unleſs the ſhip applying for them is within the 
company of the convoy. And, by the teſtimony of Commiſſioner Schank, 
it appeared, that afterwards, when ſhe became entitled to the inſtructions, the 
captain uſed great vigilance, and even left proviſions and other things on the 
beach, that he might not loſe a moment in getting the inſtructions that day 
if poſſible, . The convoy failed, as above ſtated, about four o'clock in the 
afternoon of the 15th of November: at half-paſt four in that ſeaſon of the 
| year the ſun ſets, ſo that it muſt have been ſoon dark. The inſtructions 
' were obtained early the next day. The loſs happened by tempeſt on the 
x8th, and was totally unconnected with the objection raiſed. The plaintiff 
offered no evidence whatever to impeach the captain of negle&, | 
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inſurances, it appears to remain a point to the preſent mo- 
ment unſettled, what ſhall be deemed the port of London, 
in inſurances * at and from London, warranted to depart on 
« or before ſuch a day.” It is ſaid, on one hand, that, 
the moment a ſhip is cleared out at the Cuſtom-houſe, and 
has all her cargo on-board, if ſhe quit her mooriggs in the 
river on or before the day warranted, the*warranty is com- 
plied with: and, on the other hand, that a ſhip is not ready 
for ſea till ſhe has her Cuſtom-houſe cocket on-board, 
which is the final clearance, and which ſhe cannot have 
till the arrive at Graveſend. That, till this cocket is re- 
ceived, the ſhip dare not proceed to ſea under a penalty; 
and, till then, is not entitled to the drawbacks; and, fi- 
nally, that Grave/end is always conſidered as the limits of 
the port of London. 
3. Of warranty of nentrabts. — This warranty differs 
2 the two former; for, if the warranty be not com- 
plied with, the contract is not merely avoided as for 2. 


Under theſe circumſtances, the Lush conceived it ought wo have been 
inferred, that the captain did every thing in his power towards Fereing the 
instructions at the earlieſt moment; or at leaſt that it ought to have been 
left to the jury to ſay whether he could and ought to have got rde inflruftions_ 
ſooner than he did; and he therefore applied, in the courſe of the preſear term, 
to the court for a new trial to be . but 1 application. was s refuſed, 
after conſiderable argument. n on 10 

The defendant produced, for the conſideration of the comet;! — 
ſworn by .commanders of conyoys, admirals ſecretaries,  &c,) tp -praye de 
exiſtence of a cuſtom of trade, by which ſailing- inſtructions are Telivered 
after failing from the rendezvous, as well as before, to ſuch hips as have 
not had a convenient opportunity of getting them before. departure ; bur the 
court thought ſuch a cuſtom ought not to be ſupported, 

The inference from this deciſion is, that ſhips ſo warranted not to 
depart from the place of rendeavous without the ſailing · inſttuctions on 
board; and that, where that is impracticable, (unleſs through, the act of the 
convoy,) they ought to caſt anchor, and remain tbele till anothär convoy 
is appointed. And thus has this point, which ſo long remained doubtful, 
beep at length decided. EA,. 40 Geo. III. C. B. 


U 3 breach, 
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breach, but it is abſolutely void. from the beginning as a 
fraud. 4 Burr. 1419: 1 Black. Rep. 427. 

If the ſhip, &c. is neutral at the time the riſk com- 
mences, the inſurer takes upon himſelf the chance of war 
and peace during the continuance of the policy. Doug. 10s: 


1 I. Rep. 477: Doug. 554. 
The ſentence of a Court of Admiralty abroad is binding 


upon all parties, as to what appears upon the face of it; 
and, therefore, if it appear evident, without a poſſibility of 
doubt or ambiguity, that the ſentence proceeded upon the 
ground of the property not being neutral, this is concluſive 
evidence againſt the inſured that he has not complied with 
his warranty, and conſequently the underwriter is no longer 
reſponſible. Barxillay v. Lewis, 2. R. Trin. 22 ne III.: 
Parte, 359, 360. 

It has alſo been determined, that, where no dt ground 
at all is ſtated, but the ſhip is condemned generally as good 
and lawful prize, the court here muſt conſider it as conclu- 
ſive evidence that the property was not neutral; and will 
not again open the proceedings of the court abroad in 
fayour of the party who has warranted his property to 
be neutral. Saloucci v. Wed B. R. Hil. 24 Geo. III.: 
Parke, 361. 5 

If che ground of deciſion appear to be not on the want 
of neutrality, but upon a foreign ordinance manifeſtly un- 
juſt, and contrary to the law of nations, and the inſured 
has only infringed ſuch a partial law ; as the condemnation 
did not proceed on the point of neutrality, it cannot apply 
to the warranty ſo as to diſcharge the inſurer. Mayne v. 
Walter, B. R. Eaft. 22 Geo. III.: Parke, 362. And fo 
in another caſe it has ſince been determined, that a warran- 
ty of neutrality is not falſified by a ſentence of a foreign 
Court of - Admiralty, condemning a ſhip for navigating 
contrary to the ordinances of the belligerent ſtate, to which 
| Ha , the 
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che neutral country had not dental. 8 T. Rep. 434. See 
Nations, Law os. 

And, though the veſſel be condemned as a a prize, yet, if 
the grounds of the ſentence appear manifeſtly to contradict 
ſuch a concluſion, the court here will not diſcharge the 
underwriters, by declaring that the infured has forfeited 
his neutrality. Saloucci v. | pry B. R. Hil. 25 Geo. III.: 
Parke, 363. 

If a foreign Court of Admiralty condemn a ſhip, war- 
ranted American, as enemy's property, for not having on- 
board a role d qui page, or liſt of the crew, which is re- 
quired by a French ordinance, and which the Court of Ad- 
miralty adjudged fo be requiſite, within the meaning and 
conſtruction of the treaty between France and America, 
the adjudication in France is concluſive againſt the warran- 
ty that ſhe was an American ſhip, though in fact ſhe was 
ſo; that point being clearly within the juriſdiction of the 
eit court. 4 T. Rep. 681. 

Even when there has been no — of condemnation, 
if a ſhip is warranted American, and fails without ſuch a 
paſſport, the warranty is not complied with. Id. 705. 

But, where there is no warranty of being American, a 
ſentence, adjudging a ſhip to be a' good prize, as belonging 
to the enemies of the Republic, negatives no fact which it 
was incumbent on the aſſured to prove; for, a' ſentence of 
a foreign Court of Admiralty is only concluſive here in an 
action on a policy of aſſurance, as to the expreſs ground 
of the ſentence, but not as to any of the premiſes (noticed 
in the conſideration- part of the ſentence) that led to the ad- 
judication. 8 T. Rep. 192. 

Any forfeiture of neutrality by the wilful act of the 
aſſured, or of the maſter, &c. after the commence- 
ment of the voyage inſured, is a breach of ſuch a war- 
ranty. 8 7. Rep. 230. | 
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A ſentence of condemnation of a Britiſi ſhip, (which 
had been captured by a French privateer, and carried into 
Bergen, in Nerway,) by the French conſul at Bergen, is 
an illegal ſentence. And if, after ſuch an illegal ſentence, 
the owner ſhould re-purchaſe the ſhip at a public auction at 
Bergen, he cannot recover the money ſo paid from the 
owner to the underwriters, Such a contract is a ranſom, 
and illegal by the Stat. 2 Geo. III. c. 25, and 35 Geo. III. 
c. 66, ſect. 37: 8 T. Rep. 268. 

XVII. Of proceedings on policies. — The action againſt 
the inſurance- companies muſt be debt or covenant, as their 
policies are under ſeal: and, to recover againſt a private 
underwriter, the form of action is a ſpecial indebitatus a/. 
ſumpſit; which action may be brought by the broker ef- 
fecting the policy. And, by Stat. 19 Geo. II. c. 3, 
ſect. 6, within fifteen days after action brought, the plain- 
tiff, on requeſt in writing, muſt declare the amount of all 
inſurances on the ſame ſhip, This ſtatute alſo enables de- 
fendants to pay money into court in all ſuch actions; after 
which, if the plaintiff proceeds, and has not a verdict for 
more than the money paid, he ſhall pay coſts to the 
defendant. 

When money has been paid by miſtake to the inſured, 
or where the inſured wiſhes to recover hack the premium, 
the proper remedy is by action for money had and e 
for the plaintiff's uſe, 4 

Sentences of foreign Courts of Admiralty are frequently 
brought forward in afſurance-cauſes. It may, therefore, 
be proper to remark, that, wherever the ground of ſuch 
ſentence is manifeſt, and it appears to have proceeded ex- 
preſſly upon the point in iſfue between the parties, or 
wherever the ſentence is general, and no ſpecial ground is 
ſtated, there it ſhall be concluſive and binding. But, if 
the ſentence be ſo ambiguous and douhtful that it is difficult 
te ſay on what ground the decifion turned; or if there be 

colour 
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colour to ſuppoſe that the court abroad have proceeded upon 
matter not relevant to the matter in iſſue; there, evidence 
will be allowed in order to explain; and, if the ſentence 
upon the face of it be manifeſtly againſt law and juſtice, or 
be contradictory, the inſured ſhall not be. deprived of his 
indemnity ; becauſe, any detention by condemnation under 
particular ordinances or decrees, which contravene, or do 
not form a part of the law of nations, is a riſk within 
2 policy of inſurance, 7 T. Rep. 523, 681, 705: 8 7. hs. 
192, 230. 

And, in a late caſe on- a policy 2 Charle/tewn to 
London, and warranted American property, the ſhip was 
captured and carried into Nantes, and there condemned, the 
court held, that, where there is a ſentence of a foreign 
court of competent juriſdiction, the courts of law in En- 
gland are bound to give credit to it, from the comitas inter 
gentes ; but, if a foreign court proceeds on grounds con- 
trary to the law of nations, their judgement ought not 
to have. any weight to control the courts here. See ) 7. 
Rep. 523. 

A new trial will not be candied to give the defendant : 
an opportunity of proving the illegality of a policy, which 
was not illegal on the face of it; n he ſhould have ſhewa 
it on the trial, 

An inſurance made in a foreign country may be ſued 
here by common law, if the n come hem. Mel- 
loy, 295 

Thee. are caſes, whom an donlinetion to a court of 
equity on the part of the inſured is proper; as, if a truſ- 
tee in a policy do actually refuſe his name to the perſon for 
'whom he is truſtee in an action of law. So, where there 
is a ſuſpicion of fraud. 2 P. Vs, 170. Or if the per- 
ſons, whoſe teſtimony is requiſite, reſide abroad, a com- 
miſſion from the Court of Chancery to examine thoſe 
wiede may he neceſſary. 1 Ath. 547; 2 4th. — 5 
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And in this taft caſe it may be neceſſary to apply to a court 
of equity for an injunEtion to. ſtay proceedings at law. 


2 Ae. 359. Except in theſe inſtances, all iſſues upon 


policies of inſurance muſt be tried in the courts of common 
law. Even if the parties, by a clauſe in the policy, agree 
that, in caſe of diſpute, it ſhall be referred to arbitration, 
that will not bar an action at law, if no reference has been 
in fact made nor is depending. 1 Wilſ. 129. 

It does not ſeem to be clearly aſcertained whether a na- 
tion at war has a right to ſearch neutral ſhips. Parke, 
364: 8 T. Rep. 230: See Dr. Robinſon's . Report of the 
Judęement, c. on the Swediſh Convoy,” which contains 
the judgement of Sir William Scott in the caſe of the 
Maris, Paulſen, maſter," in favour of that right. 
Duties impoſed on marine inſurances. — By the Stat. 
35 Geo. III. c. 63, on every ſheet, &c. on which any 
mſurance upon any ſhip, goods, or merchandize, 
mall be engroſſed, where the amount infured is / 100, 
there ſhall be a ſtamp-duty of 25. 6d.; and fo progreffively 
for every 100 inſured. And, where the ſum inſured ſhall 
not amount to 100, a like duty of 25. 64. And, where 
the ſum to be inſured ſhall exceed ( 100, or any progreſhve 
ſums of {100 each, by any fractional part of Z 100, a like 
duty of 25. 6d. for each fractional part of £100. And, 
upon every inſurance, where the premium ſhall not exceed 


the rate of 10s. there ſhall be paid, where the fum inſured 


amounts to Z 100, a duty of 15. 3d. ; and ſo progreſhvely 
for every £100 ſo inſured. And, where the ſum ſo to be 
inſured ſhall not amount to £100, a like duty of 15. 3d. 


And, where any ſum to be ſo infured ſhall exceed 100, or 
any progreflive ſums of ( 100 each, by any fra#ional part 


of £100, a like duty of 15. 3d. for ſuch fractional part of 
£100. Which duties ſhall be paid by the aſſured. And, 
by ſect. 4, upon all inſurances, where the premium actually 
given ſhall not exceed the rate of 109. per centum on the 

| ſum 
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ſum inſured, -in all. caſes where the ſum- inſured - ſhall 
amount to £200 or upwards, ſtamps of 25. 64. for every 
{200 may be uſed, inſtead of thoſe of 15. 3d. for every 
{100. — Note. This does not extend to any inſurance of 
houſes, furniture, goods, wares, merchandizes, or other 
property, from fire, already * to duty; nor to any 
inſurances on lives. 

By the ſame ſtatute, the premium, riſt, names of ſub- 
ſcribers and underwriters, and ſums inſured, ſhall be in- 
ſerted, or the inſurance ſhall be void. Sec. 11. And, by 
ſect. 12, no policy ſhall be made for any certain time 
longer than a twelvemonth. . Sect. 10 empowers the com- 
miſhoners to make allowances under certain circumſtances, 
where the ſums inſured on home ward voyages exceed the 
intereſt of the aſſured. 

Sect. 13 allows the making any alterations in — terms 
of the policy duly ſtamped aſter underwritten, ſo that the 
alteration be made before notice of the determining of the 
riſk originally inſured, and the premium originally paid ſhall 
exceed the rate of 105. per cent. on the ſum inſured, and 
ſo that the thing inſured remains the property of the ſame 
perſon, and ſo that ſuch alteration ſhall not prolong the 
term inſured beyond the period allowed by the act, and ſo 
that no farther ſum be inſured. | 

And ſect. 15 and 16 impoſe a penalty of £500, both on 
the perſons procuring, and the. brokers effecting, inſurances 
on policies not duly ſtamped. And the latter can neither 
demand brokerage nor the money paid for premiums. | 
And, laſtly, by ſeR. 17, every underwriter ſubſcribing 
ſuch policy ſhall forſeit a like penalty of ( 500. 


INTEREST. — See Uſury. 


Intereſt of money. differs in different countries. In 
England, the rate of legal intereſt is { 5 per cent. per ann.; 


in 
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in Ireland, £6; in France, £7; in Italy, £3; Holland, 
£3; Sweden, {6; in the Eaſt Indies, {9. Burr. 1096. 

When intereſt is low, trade increaſes ; inaſmuch as the 
lowneſs of intereſt induces monied men to place out their 
money in trade, where they can make a greater proft 
of it. 

The price of land in this country is in a great meaſure 
regulated by the price of the public ſtocks. When they 
are high, money laid out there bears leſs intereſt; when 
they are low, higher intereſt. And thus is the ptice of 
land enhanced or leſſened. When the price of ſtock is 
low, and the intereſt of courſe high, there are but few 
buyers of land, and the price is conſequently low; but, 
when the price of ſtock is high, and the intereſt therefore 
Jow, land finds many cuſtomers,” and the price is of ene 
enlarged. | 

© Intereſt is due on all liquidated” Gini from the inſtant the 
principal becomes due and payable ; therefore, on all bills 
of exchange, notes of hand payable at a day certain, ac- 
counts ſtated, or money lent, the jury in aſſeſſing damages 
may give intereſt. - 2 Black, Rep. 761: 3 Wilſ. 205. And, 
in this reſpect, money paid, laid out, and expended, for the 
uſe of another, ſtands preciſely on the ſame ground as 
money lent, in point of reafon, juſtice, and equity. 1 H. 
. 305, 

© But, for goods ſold and delivered, or work and labour 
done, the ſum is not liquidated till the jury find the value; 
and, therefore, in aſſeſſing damages in theſe caſes they 
cannot allow intereſt. 1 H. Black. 395: 3 why 6 605: 2 
Black. Rep. 761. 

It has been held that, although, by the common law, 
book-debts do not of courſe carry intereſt, it may be paya- 
ble in conſequence of the uſage of particular branches of 
trade, or of a ſpecial agreement; or in caſes of long delay 
under vexatious and oppreſſive circutaſtances, if a jury, in 

their 


* 
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their diſcretion, ſhall think fit to allow it in damages. 
1 Doug. 375- | 

And it is the preſent practice for juries to give intereſt up | 
to the time of giving judgement. 2 Burr. 1077. 

Where the principal has been paid on a bond, the 
obligee cannot recover the intereſt in an action of debt on 
the bond. 1 Eſpin. Rep. 110. 

The rate of intereſt originally reſerved on mortgages 
may be altered at any time by parole agreement, N 
writing. Pow, Mort. 417. 

If a contract which carries intereſt be made i in a foreign 
country, our courts will dire& the payment of intereſt ac- 
cording to the law of that country where the * was 
made. 1 P. Vns, 395. 

If a legacy be left to a man of full age, 9 
ſhall anſwer intereſt after the year from the teſtator's dea! 
from the time the legacy is demanded ; becauſe it is a depo- 
fit in the hands of the executors for the benefit of the lega- 
tee, and that depoſit muſt be anſwered on demand. But, if 
it be a legacy to an infant, it ſhall be anſwered with intereſt 
from one year after the death of the teſtator, becauſe the 
executor is conſidered as a truſtee, who ought to act for 
the benefit of the infant, and who ought to put out the 
legacy, under the decree of the court. 1 Harr. Chan. Pr. 
Introd. 43. 

And, in the caſe of a veſted legacy, due 3 and 
charged on land, or money in the funds, which yield an im- 
mediate profit, intereſt ſhall be payable thereon from the 
teſtator's death. 2 Black. Com. 514. 

The computation muſt be by calendar, and not by 
lunar, months; becauſe, by the latter, the intereſt would 
exceed the rate allowed by the ſtatute, Noy, 37 : 1 Leon. 


96. 
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A COMPENDIOUS 
TABLE OF INTEREST, 


Shewing the Intereſt of any Sum, from a Million to a Pound, 
for any Number of Days, at any Rate of Intereſt, 


— 
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Tux RuLs. — Multiply the ſum by the number of days, and the product 
by the rate of intereſt; then ſeparate the two laſt figures to the right hand, and 
the reſt you will find in the table. 
ExAMPLE,— What is the intereſt of £271 for go days, at 7 per cent. per ann. 
" Multiply C 271, the ſum, 
By 2228 


eo 24396 
By 7, the rate; 


1707130 


rn 9 
Then in the table againſt _—_———_— 
ö 


The Anſwer is £4 13 6 1 65 
IN- 


1 303 J 


INVENTORY. 
Stamp-duty for inventory or catalogue of furniture with 
reference to any agreement, 5s. | 


INVOLUNTARY INJURY. — See Accident, Agel. 


JOINT TENANT. 


A joint tenant may make a leafe to commence after his 
death. Co. Litt. 88, 9. And a leaſe for life W Fats 
tenant is a ſeverance. Id. 191, 2. 

A ſurviving joint tenant. will not be compelled in equity 
to perform the agreement of his co- joint tenant deceaſed, 
unleſs the agreement amount to a nee 1 Per. 
Contr. 129. | | 

The confirmation of one join tenant i the confirmation 
of bath. Co. Lit. 297: 

A Joint tenant, may releaſe but cannot enfeoff his compa- 
nion: tenants in common may enfeoff but cannot —_—_— 
copartuers may do either, Id. 200. 

A ſurrender of a moiety to the uſe of a will and a | wilt 
made, is a ſeverance. Id. 59. | 
If two or more joint tenants, or tenants in common, be 
of a houſe, and the one of them will not repair the houſe, 
the other may have a writ de nn 2 T. 
Raym. 1090. . 
But, if two joint tenants are of a wood or cloſe, one 

cannot compel the other to repair the fences. bid, 

If there are three joint tenants, the alienation of one 
does not ſever the jointure of the other two. Co. Lit. 189. 

A joint tenant cannot ſurrender to his fellow. Noy's 
Mar. 73: but ſee Coke's Compl. Copyholder, 94, contra. 

Joint tenants cannot deviſe by will during the continuance 
of their eſtate, 3 Burr. 1488. | 


JOUR- 


y * 


* 


L 304 ] 


JOURNEYMENT: — See Combinations. 


An action will lie for ſeducing journeymen from their 
maſters, even though they do piece-work. Coup. 55. 

By the Stat. 39 Geo. III. c. 81, all contracts between 
journeymen manufacturers or other workmen, or other 
perſons, for obtaining an advance of wages, or for leſſen- 
ing or altering their uſual hours or time of working, or for 
decreaſing the quantity of work, or for preventing or hin- 
dering any perſon from employing whomſoever he ſhall 
think proper, or for controlling or any way affecting any 
perſon carrying on any manufacture, trade, or buſineſs, in the 
conduct or management thereof, ſhall be illegal and void. 
And every journeyman concerned in making any ſuch con- 
tract, being convicted on his own confeſſion, or on the oath 
of one witneſs, within three calendar-months, ſhall be com- 
mitted to jail for any time not exceeding three calendar- 
months, or ſome houſe of correction to hard labour for any 
time not exceeding two calendar-months. | 
+ Allo, every journeyman, or workman, or other perſon, 
who ſhall enter into any combination for any purpoſe con- 
trary to the act; or who ſhall, by giving money, or by 
perſuaſion, ſolicitation, or intimidation, or any other means, 
directly or indirectly, endeavour to prevent any unemployed 
journeyman,. or workman, or other perſon, wanting em- 
ployment in ſuch buſineſs, from hiring himſelf to any ma- 
nufaQurer, or tradeſman, or perſon conducting any buſineſs ; 
or who ſhall, for any purpoſe contrary to the proviſions of 
the act, by any means whatſoever, directly or indirectly, 
decoy, perſuade, ſolicit, intimidate, influence, or prevail, 
or attempt or endeavour to prevail, on any journeyman, or 
workman, or other perſon employed in any ſuch buſineſs, to 
leave his work; or who ſhall hinder or prevent any ma- 
nufacturer, or tradeſman, or other perſon, from employing 
in his buſineſs ſuch journeymen, workmen, and other 


perſons | 


mo 6a in 
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perſons, as he ſhall think proper; or who, being employed, 
ſhall refuſe to work with any other journeyman or work- 
man employed therein; and who ſhall be convicted thereof, 
upon his own confeſſion, or the oath of one witneſs, before 
one juſtice, within three calendar-months, ſhall be com- 
mitted, &c. as before, 

And every perſon whomſoever, (whether n in 
any manufacture, trade, or buſineſs, or not,) who ſhall 
attend any meeting for the purpoſe of making or entering 
into any illegal contract, covenant, or agreement, or of 
entering into, ſupporting, maintaining, continuing, or car- 
rying on, any illegal combination ; or who ſhall ſummons, 
give notice to, call upon, perſuade, entice, ſolicit, or, by 
intimidation, or any other means, directly or indirectly, 
endeavour to induce any journeymen, workmen, or other 
perſons, to attend any ſuch meeting; or who ſhall. collect, 
demand, aſk, or receive, any ſum of money from any ſuch 
journeyman, workman, or other perſon, for any of the 
purpoſes aforeſaid; or who ſhall perſuade, entice, ſolicit, 
or, by intimidation, or any other means, directly or indi- 
realy, endeavour to. induce any ſuch perſon to enter into 
any, combination or to quit his work or employment ; or 
who ſhall pay any ſum of money, or make or enter into 
any ' ſubſcription or contribution for the ſupport or encou- 
ragement of any ſuch illegal meeting or combination; ſhall, 
on a like conviction, be ſubjected to the before-mentioned 
puniſhment. _ | 

No perſon (whether employed as a journeyman or work- 
man or not) ſhall pay any ſum or valuable thing as a ſub- 
ſcription or contribution for paying any expenſes incurred 
by any perſon acting contrary to the act; nor ſhall, by pay- 
ment of money or other means, ſupport any journeyman or 
other perſon, or contribute towards his ſupport, for the pur- 
poſe of inducing him to refuſe to work or to be hired; 
under a penalty of (10. And every Journeyman, work- 

bs man, 
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man, and other perſon, who ſhall collect money for the 


purpoſes aforeſaid, thall forfeit a ſum not excceding ( 5, o 


be recovered before one juſtice, and levied by diſtreſs ; 
and, if not paid, the offender may be committed, &c. as 
All ſubſcriptions for the purpoſes aforeſaid are forfeited, 
half to the king and half to him who ſhall ſue; and the 
treaſurer may be ſued for the ſame as forfeited. And every 
perſon liable to be ſued for the ſame ſhall be obliged to an- 


ſwer on oath to any information in any court of equity by 


the attorney-general, or at the relation of any informer, 
But, upon payment into court of the money remaining in 
the hands of any perſon at the time of filing the informa- 
tion, and making a diſcovery of the ſecurities upon which 
other moneys ſhall have been placed, the party ſhall be dif- 
charged from the penalty. | 

And all perſons who ſhall offend againſt the act ſhall 

with all other perſons be compelled to give evidence 
upon informations, and ſhall be indemnified againſt any 
proſecution for having offended himſelf. 

Juſtices may ſummon offenders; and, on their not ap- 
pearing, may iſſue a warrant for their apprehenſion ; and, 
on their appearing, may determine the matter. Or the 
juſtice may in the firſt inſtance iſſue a warrant for their 
apprehenſion. And juſtices may fummon witneſſes to give 
evidence ; and, if any perſon ſo fummoned ſhall not ap- 
pear, he may be committed to priſon till he ſhall ſubmit to 
be examined, 

Convictions are to be tranſmitted to the next general or 
general quarter ſeſſion to be filed, and if any appeal ſhall be 
made therefrom : the juſtices ſhall then proceed to hear and 
determine the matter, but. no certiorari is to be granted. 
The appeal may be made to the next general or general 
quarter ſeſſion, and the execution of the judgement of the 

Juſtice ſhall be ſuſpended, on me party's entering into a re- 


cognizance, 


G. e Vn. 


— 
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cognizance, with two ſureties, to proſecute the appeal and 
pay coſts. But the deciſion of the ſeſſions is to be final 3 
and, if the judgement be affirmed, the appellant is to pay 
the penalty, coſts, &. 

The act is not to abridge the powers already given to 
juſtices touching combinations of manufacturers, &c. nor 
to empower manufacturers to employ workmen contrary to 
the proviſions now in force for regulating the conduct of 
any particular manufacture, without licenſe from a juſtice 3 
which licenſe one juſtice may grant, whenever the qualified 
journeymen ,or workmen uſually employed ſhall refuſe to 
work ; or, by miſconducting themſelves when employed, 

impede or obſtruct the buſineſs, or endeavour to injure, the 
perſons carrying on the ſame. 

By Stat. 12 Geo. I. c. 34, and 22 Geo. II, c. 27, all 
contracts of journeymen, employed in any woollen, linen, | 
ſilk, leather, or iron, &c. manufactures, for raiſing wages, 
leſſening the hours of work, 8c. are illegal, and the offen- 
ders ſhall be ſent to the houſe of correction for three 
months. The wages, &c. of journeymen tailors are, by 
Star. 8 Geo. III. c. 17, to be regulated and ſettled at the 
quater-ſeflions in London. 


JUDGEMENT. — See Execution. 
By 29 Car. IT. c. 3, judgements, as againſt purchaſers bond 


fide, for a valuable conſideration, of lands, tenements, or 
hereditaments, to be charged thereby, ſhall be judgements 
only from the time they are ſigned, and not from the firſt 
day of term. | 

If a judgement is entered up againſt A. and remains un- 
fatisfied, it is underſtood to be a lien upon any eſtate he 
may afterwards purchaſe. 

Judgements, as againſt executors or adminiſtrators, are 
but ſimple contracts, unleſs docketted. Hickey v. 2 4225 


6 T. Rep. 384. See PRIORITY. 
P. 384. X 2 When 
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+ When two judgements are ſigned on the ſame day, the 
ptiority of one cannot be averred. 1 T. Rep. 118. | 


JURISDICTION. 


It is a rule of law, that no ſuit can be brought in a 
county-court, unleſs the defendant reſided, and the ſubject- 
matter aroſe, within its juriſdiction; and, where this is not 
the caſe, actions may be brought in the ſuperior courts, 
where the debt is leſs than 40s. Pul. and Beſ. 75. 

The ſuperior courts will, on motion, ſtay proceedings, 
where the defendant appears by any means to be beneath 
the dignity of the court, and that at any time before the 
trial. Defendant muſt make affidavit of the fact. 4 T. Rep. 
495. But the court will not allow a ſuggeſtion for double 
coſts, under 23 Geo. II. c. 33, where the original debt, 
being above 403. has, by a balance of accounts, been re- 
duced below that ſum. 1 Pul. and Bo/. 223. 

"The proceedings will be ſtayed, if the defendant will 
make an affidavit that the debt is under 40s. ; unleſs the 
plaintiff will alſo make an affidavit t to enn 47. 


Rep. 495: ” a ag 


JURIES. _ 
Lord Hale ſays that grand jurymen ought to be freehold- 
ers; but nothing, he ſays, has been determined as to the 
yearly value. 2 H. H. 155. 
In the courts of Weſtminſter and City of London, j jury- 
men ſhould be houſeholders within the county and city, 
and have lands, tenements, or perſonal _— to the value 
of £100. 3 Geo. II. c. 25. 

And, by 4 Geo. II. c. 7, ſect. 3, leaſcholders 3 in Middle- 
ſex, of the rent or value of ( 50 a year, over and above 
| 3 or other reſervings, ſhall be liable to ſerve on 
: | 1 TE! At 
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At the afſizes or ſeſſions in the country, jurors ſhall have 
within the county {10 a year, and in Wales {6 a year 
above reprizes of freehold or copyhold lands or tenements, 
or of lands or tenements of ancient demeſne, or in rents; 
or in all or any of them, in fee-hmple, fee - tail, or for life 
of themſelves or ſome other perſon; and, if any of leſs 
eſtate be returned, he may be difcharged on es. abt 
oath. 4 and 5 W. III. c. 24: 3 Geo. II. c. 25. 

And, by 3 Geo. II. perſons, having an eſtate in poſſeſfion 
in land, in their own right, of £20 a year, above the re- 
ſerved rent, for 500 years or more, or for 99 years, or any 
other term, determinable on one or more lives, are e 
ſerve. 

Any perſon is liable to be on the ary ef ene hand 
(2 Haw. P. C. 69,) whether he mum 
cincts of the leet or not. | 

No qualification is neceſſary for « a e jury, except 
that they are to be of the W 2 H. 
ae 

The jurors ought 0 come in ſon and aim ware. 
emption. Tr. per Pais, 87. C 

Sheriff or bailiff, excuſing any perſon for favour or re- 
ward, ſhall forfeit (20 to him who ſhall ſue. 12 
W. III. c. 32. 5 

Jurors in the ſheriff's tourn ſhall | have 206» year fre- 
hold, or 26s. 8d. of copyhold. 1 R. III. c. 4. 8 

Jurors not appearing in a court of record in London, or 
in any other city or town, corporation, franchiſe, or liber-- 
ty, ſhall, without reaſonable excuſe an oath, be fined not 
more than 4os. nor leſs than 20s. 29 Geo. II. c. 19. 


JUSTICES OF THE PEACE. — See Aalen fe. 


Where any act is required to be done by two juſtices, it | 
% an eſtabliſhed rule that, if the act be of a judicial na- 
X 3 tur. 
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ture, or is the reſult of diſcretion, the two juſtices muſt 
Þe preſent to concur and join in it, otherwiſe it will be 
void ; as in orders of removal and filiation, the appoint, 
ment of averſcers, and the allowance of the indenture of x 
pntiſh apprentice,” But, where the act is merely mini/terial, 
ey may act ſeparately, as in the allowance of a poor. 
rate. Indeed this is the only act of two juſtices which has 
yet been conſtrued to be miniſterial; and the propriety of 
r been Juſtly queſtioned, 3 7, Rep, 3b, 
380, 381, 8. 

No ations can be brought againſt a juſtice of the peace 
for any act done by him in that character, without giving 
him a month's notice of the writ or proceſs intended to be 
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LABOURERS, 


A1 ſions fi for labour ſhall be compelled to ſerve by 
the day in the times of hay and corn harveſt. And, from 
the middle of March to the middle of September, labourers 
are to work from five in the morning to feven or eight at 
night; being allowed two hours for breakfaſt and dinner, 
and half an hour for ſleeping the three hot months; and all 
the reſt of the year from twilight to twilight, except an 
hour and a half for breakfaſt and dinner, on pain of for- 
feiting 1 d. for every hour abſent. Ser Stat. 5 Eliz. c. 4. 
i Labourers conſpiring! together concerning their work or 
wapes ſhall forfeit {10 for the firſt- offence, F 20 for the 
ſeeqnd, &.; and, if not paid, ſhall de ſet on che pillory. 
Stat. 2 and g Edw. VI. WI 
Juſtices of peace and ſtewards of . &c. have power 

to hear and determine complaints relating to ponpayment of 
labourers wages. Stat. 4 Edw. IV. c. 1. 

Labourers taking work by the great, and leaving tho 
ſame unfiniſhed, unleſs for nonpayment of wages, or * 
81 hey 


/ 
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they are employed in the king's ſervice, &c. are to ſuffer 
one month's wer and forfeit { 5. Stat. 5 Elis. 
c. 4- 4 

 Artificers, if and other ates abſenting . 
ſelves from the ſervice of their employers before the expira- 
tion of the term contracted for, thall be puniſhed by-impri- 
ſonment for not leſs than one month, nor more than three. 


Stat. 6 Geo. III. c. 15. 


Juſtices of the peace may hear and determine — 
concerning the wages of ſervants and labourers, not ex- 
ceeding £10. Stat. 20 Geo. II. c. 19. Extended to the 
tinners in the ſtannaries, by Stat. 27 Geo. II. c. 6. Juſti- 
ces may puniſh ſervants on complaint of the maſters. 
Stat. 20 Geo. II. c. 19, ſect. 2. The Stat. 20 Geo. II. 
ſhall extend to all ſervants employed in huſbandry, though 
hired for leſs than a year. 31 Geo. II. c. uy ſect. al Ti. 


9 I 905. 


e 


LAGAN. 
Heavy goods, thrown Everton in times of adn: 


danger, with a buoy or cork faſtened to them, are called 


' LANDLORDS AND TENANTS. — See et over, 


lagan. While they continue on the ſea they belong to the 
Lord Admiral; but, if they are caft away upon the land, 
they are then a wreck, and belong to the 7 of the mant. 


5 Co. Rep: r06. 4 


Notice to at, Repairs, yg. 


In caſes where executions are levied, the landlord is enti> 


fled to a year's rent; he muſt not however an bet 


give notice to the ſheriff. 

Where a tenant is in poſſeſſion, and an execution is 
apainſt the landlord, whoſe term is to be ſold, the ſheriff 
cannot turn the tenant out of poſſeſſion. 3 T. Rep. 291. 

X 4 If 
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If a leſſor covenant to repair, and do not, the leſſee may 
do ſo, in preſervation of his own eſtate. And, to an 
action of debt for rent, he may plead the leſſors covenant 
| to repair, and that he laid out the rent in-purſuance of the 
covenant. Gib. Af. Debt, 442. SceREPAIRS. | 
A A tenant, holding under a tenant for life, has a right to 
take the crop he had ſown before the death of the tenant 
for life. And, if a new year was begun before the death 
of the tenant for life, and no notice had been given to quit, 
the tenant is entitled to hold the premiſes for the reſidue of 
that year. Co, Litt.. 55. 
An under-tenant cannot diſcharge himſelf of the rent due 
from him to his immediate landlord by a voluntary payment 
of rent to the ſuperior landlord ; but he may do it under the 
| coercion of a threatened diſtreſs, and only in that mode, 

Where there are ſeveral claimants of rent, and the te- 
nant cannot pay to either without danger of being called 
upon by the other, his remedy is by bill of interpleader in 
Chancery. | 
The landlord has a right to enter on the expiration of the 
term ; though, if he do it with a ſtrong hand, to diſpoſleſs 
the tenant by force, he may be indicted. 7 I. Rep. 431. 

If a tenant, whoſe leaſe is expired, is permitted to conti- 
nue in poſſeſſion pending a treaty for renewal of his leaſe, 
he does not thereby become a yearly tenant, unleſs rent has 
been received; but is ſo ſtrictly a tenant-at-will that he may 
be turned out of poſſeſſion without notice. 2 £/pin, 
Rep. 717. 

If, at the end of the year, (where there has been a te- 
nancy from year to year,) the landlord accepts another 
perſon as tenant, in room of the former tenant, without 
any ſurrender in writing, ſuch an acceptance ſhall be a diſ- 
penſation of any notice to quit. 2 Eſpin. Rep. 505. Sec 
Id. oh how far ſurrender of a leaſe ſhould be in writing. 

| Wheny 
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Where a landlord has a right to re- enter for nonpayment 
of rent, he cannot recover in ejectment at common law, 
unleſs he demand the rent on the day when it becomes due: 
nor under the Stat. 4 Geo. II. c. 28, ſect. a, if there be 
a ſufficient diſtreſs on the premiſes. ) T. Rep. 117. 


LAND-TAX. 


Proprietors of land-tax purchaſed may transfer the ſame, 
and the aſſignment fhall be in writing. See the Schedule of 
the 44. A memorial of the aſſignment muſt be entered. 

A. grants a building-leaſe to B. who greatly improves the 
premiſes ; A. is not liable to the land-tax on the improved 
tent. The landlord is only to pay the old land-tax, and 

not the additional land-tax, occaſioned by the e 
of the eſtate. 3 7. Rep. 377. | 


LEASES. — See Annuity, Guardian, Landlord and. 


Tenant. 


It behoyes both landlord and tenant to be extremely care- 
ful in forming leaſes. The landlord ſhould guard againft 
aſſignments to improper perſons, and againſt the bankruptty 
and inſolvency of the tenant. - And the tenant ſhould guard 
againſt the conſequences of fire and incumbrances. A mere 
exception of damages by fire does no more than ſave the 
tenant from the charges of rebuilding : he cannot under 
that exception compel the landlord to rebuild ; and he muſt 
pay his rent, although the premiſes are n and * 
for the whole term. See FIRE. 

As it frequently happens that owners of eſtates grant 
annual rents out of their eſtates, and afterwards leaſe them; 
whereby the tenant becomes liable not only to pay the rent 
reſerved in his leaſe, but the rent-charge with which the 
eſtate is incumbered, it behoves the tenant to exerciſe great 
care on this head; inaſmuch as, if the leaſe be not well 
| made 
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made in this reſpect, the tenant may be obliged to pay both 
rents, and perhaps be left totally 2 of legal remedy 
"mn his landlord. 

If a leſſee makes an under-leaſe, the landlord cannot ſue 
the ſub- leſſee for his rent. 1 H. Black. 49. 

If a leſſee for life or years take a new leaſe of the ſame 
thing, this is a ſurrender in law of the former leaſe. Shep, 
Touch. 300. 

A leaſe for years, though it be a very long one, cannot 
be entailed (but may be aſſigned in truſt to ſeveral uſes 
which may be an entail in effect). Pract. Reg. 400, 401. 
And leaſcholds are reckoned with the perſonal eſtate. 

A leaſe, which is yoidable, and not abſolutely void, muſt 
be made void by re-entry, and putting out the leſſee, or the 
landlord may continue and affirm the leaſe by receiving 
the rent. Prad. Reg. 298. 

When the covenant is, that, if the rent be behind for 
ſuch a time, then the leafe to be void ; acceptance of rent 
after failure will not make the leaſe good. Dier, 51. 

I there be a variance between the indentores, it ſhall be 
dion as the leaſe is, 1 not as e eee Noy's 
Max. 57. 

The leſſee muſt repair or rebuild damages by fire, tem- 
peſt, &c. (unleſs ie eG when he Coins to leave in 
repair. Id. 16. 

Where a man hath the W the reſervation muſt 
be to him and his Heirs and affigns. 1 Co. Int. 47. But, 


if the landlord hath only a term, it muſt be to him, his 


executors, adminiſtrators, and aſſigns. 

A leaſe for ſo many years as I ſhall live is void from the 
beginning; for, it is neither certain, nor can be reduced to 
a certamty, during the continuance of the leaſe. So of a 
glebe for ſo many years as he ſhall continue parſon of D. 
But a leaſe for years, if I. S. ſhall fo long live, or if he 

| ſhould 
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| ſhould fo long continue perſon 5 4 Black, 
Com. 143. 

A leaſe for years may be . to commence in futuro, 
but a leaſe for life cannot; for, no eſtate of freehold ean 
commence in futuro. Therefore, if I grant lands to Titius 
to hold from Michaelmas next for twenty years, it is good: 
but, to hold from Michaelmas next for the term of his na- 
tural life, it is void. 2 Black. Com. 144. 

The word term, as applied to leaſes, does not merely ſig- 
nify the time ſpecified in the leaſe, but the tate alſo and 
intereſt that paſſes by that leaſe; and, therefore, the term 
may expire during the continuance of the time; as by ſur- 
render, forfeiture, or the like. For which reaſon, if I 
grant a leaſe to A. for the term of three years, and, after 
the expiration of the ſaid term, to B. for ſix years; and A. 
ſurrenders or forfeits his leaſe at the end of one year, B. “s 
intereſt ſhall immediately take effect; but, if the remainder 
had been to B. from and after the expiration of the ſaid 
three years, or from and after the expiration of the ſaid 
time, in this caſe, B.'s intereſt will not commence till the 
time is fully elapſed, whatever may become of A. 's term. 
Ibid. | 
A proviſo for the landlord to re-enter on ths tenant's 
committing an act of bankruptcy, on which a commithon 
ſhall iſſue, is good. 2 T. Rep. 133. 

Where there is a proviſo not to let, &c. the tenant's 
buen cannot underlet without incurring a forfeiture. 
1d. 425. See v. ASSIGNMENT. 

The value of leaſes is found out in the ſame way as the 

value of annuities for years. See ANNUITIES. 
No. technical words are neceſſary to conſtitute a leaſe ; 
for, any expreſſions amount to a leaſe that ſhew a manifeft 
intention in one party to give the DRE of lands to ano- 
ther for a determinate time. 


If 
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If a life drop aſter a contract for ſale, and before the 
conveyance, the loſs falls on the purchaſer, if the ſeller 
has not delayed the conveyance. Harr. Pra. Cane 
Introd. 26, 27. 

A parole demiſe for ſive years is not a 150d leaſe for 
three years by the Statute of Frauds and Perjuries ; for, 
ſuch a demiſe will only operate as a leaſe or tenancy at 

will, by the expreſs words of that ſtatute. 4 T. Rep. 680. 
By the ſtatute above-mentioned, a leaſe for more than three 
years muſt be in writing. 29 Car. II. c. 3. Yet a leaſe not 
exceeding three years, in which the rent reſerved amounts 
to two-thirds of the improved value, is good without wri- 
ting; but all other parole leafes or agreements for any inte- 
reſt in lands have the effect of eſtates at will only. Bull, 


N. F. 279: 2 Efin. Rep. 718. 


LEGACY. 


By 20 Geo. III. c. 28, leck. 1; 23 Geo. III. c. 58, ſe. 2; 
and 29 Geo. III. c. 51, ſect. 2; every receipt for a legacy, 
whether pecuniary or ſpecific, or are of perſonal e/tate, 
payable to the wife, children, or grandchildren, of the de- 
ceaſed, ſhall be chargeable as follows: Not exceeding {20, 
25. 64. — Of £20, and under (100, 5s. — Of F100 or 
upwards, { 1. — If payable to huſband or wife, if not ex- 
ceeding £20, 25. 64. and 25, 64. total 55. — Of £20, and 
under (100, 55s. and 5s. total, 10s. — Of L100, £1 and 
Lr, total, C2. — And for every farther £100 an additional 
£1; and, if £400, an additional £1 ; and, for every far- 
ther C100, a farther additional £2. 

To collateral relatiogs or firangers, where under. {20 20, 
15. 25. and 25, total, 55. \ 

And, by the laſt act, (36 Geo. III. c. 52,) upon any 
legacy of the value of £20, or. Hare of perſonal eſtate, of a 
perſon dying inteſtate, and 1 a perſonal eſtate of the 


clear 
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clear value of ¶ 100, after payment of debts, &c. which 
ſhall paſs to a brother or fiſter of the deceaſed, or any 
deſcendants of a brother or /ifter of the deceaſed, a duty of 
a is impoſed for every ¶ 100 of the value, and ſo after the 
ſame rate for any greater or leſs ſum. 

To a brother or iter of a father or mother of the de- 
ceaſed, or any deſcendants, &c. £3 for every £100, &c. 
as above. 

To a brother or fifter of a crandfacker or grandmether, 
&c. £4, as above. 

To any perſon in any other degree of collateral conſan- 
guinity, or any ſtranger in blood to the deceaſed, £6 for 
every (ioo of the value; and after that rate for a greater 
or leſs ſum. 

The duties are to be paid by executors or adminiſtrators 
on retaining or paying legacies or ſhares; and, if the duties 
be not paid before legacies or ſhares are retained or diſ- 
charged, they having deducted it, the amount ſhall be a 
debt from them to his majeſty ; and, if they pay without 
deduCting the duty, it ſhall be a debt, not only from them, 
but alſo from the party receiving. 

As to the law relating to legacies or bequeſts of perſonal | 
eſtate, /ce the article WILLS. 


LENDING, — See Hiring. 


LETTER. — See Agreement, Contra#. 


A letter, which is relied on as evidence of an agreement, 
muſt be ſtamped before it can be given in evidence. 23 Geo. 
III. c. 58, ſect. 1: and Jacob's L. Dictionary. See A- 
GREEMENT. | a f 

But written letters, promifipg payment of a debt, need 
not be ſtamped; they are not under the Stat. 23 Geo, III. 
requiring agreements to be ſtamped, but fall within the 
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exemptions of 25 Geo. III. c. 51, in favour of letters be- 
tween perſons carrying on trade, 5 T. Rep. 117. 


LETTER OF ATTORNEY. 
Stamp 10s. See AUTHORITY. | 


LETTER OF LICENSE. — See Debtor and Credinr. 


LETTERS OF MARQUE. 


If, during a war, a ſubject, without any commiſſion 
from the king, ſhould take an enemy's ſhip, the prize 
would not be the property of the captor, but would be one 
of the droits of admiralty, and would belong to the king, 
or his grantee, the admiral. Carth. 299. Therefore, to 
encourage merchants and others to fit out privateers, or 
armed ſhips, in time of war, the lord high admiral, or the 
commiſſioners of the Admiralty, are from time to time 

empowered by various acts of parliament to grant com- 
miſſions to the owners of ſuch ſhips; and the prizes cap- 
tured are divided between the owners and the captain and 
crew of the privateer. See Stat. 29 Geo. II. c. 34: 19 
Geo. III. c. 67 : 24 Geo. III. c. 47: 33 Geo. III. c. 66, 
ſect. 14. | | 

If a letter of marque wilfully take a ſhip or goods be- 
longing to another nation in amity, it amounts to piracy. 


Rell. br. 430- 


LEVANT Arn dec See Commons. 


Cattle levant and couchant are ſuch as have been long 
enough on the land to have laid out and roſe up to eat, 
which in gereral is held to be one night at leaſt. 2 Lill. 
Ar. 167. 

Jupce BUuLLER deſcribed them to mean the poſſeſſion 
of ew land as would keep cattle claimed to be commoned 


during 
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during the winter; and, as many as the land win keep in 
the winter, ſo many ſhall be ſaid to be levant and couchant. 
5 T. Rep. 46. 


LIEN. — See Stopping Goods in Tranſitu. 


In ſome inſtances the law of this country has adopted 
the ſummary mode of giving a party, who has a claim 
upon another, a power to retain his goods if they happen 
to be in his poſſeſhon, until payment is made; and this 
poyer of retaining is called a LIEN, which ſignifies an 
obligation, tie, or claim, annexed to or attaching upon any 
property; without ſatisfying which, ſuch property cannot 
be demanded by its owner. And the privilege in queſtion, 
in moſt caſes, belongs to inſtances where the debt demanded 
has ariſen out of the thing itſelf, which is ſo retained. 
And upon this principle we may obſerve in general, that, 
in the caſe of a contract for goods, where no time is given 
for the payment of the purchaſe- money, the vender may 
retain the goods; that is, he N refuſe to deliver them till 
payment is made. 

The courts have of late years ſhewn-a ftrong diſpoſition 
to favour the doctrine of liens, as highly convenient to 
trade; allowing it, firſt, where there is an expreſs contract 
to that effe ; and, ſecondly, where it is implied, either from 

the uſage of trade, or the manner of dealing between the 
parties. 4 Burr. 2221. 

A carrier may retain goods for his hire. L. Raym. 166, 
752. But there is in this caſe no lien for warchouſe-room, 
or booking, if the price of the carriage be , I _— 
Rep. 119. 

So may they be ia for freight, tonnage, or ſalvage. 
12 Mod. 511: Parke, 131. 

And a wharfinger may retain goods brought to his wharf 
for the balance of a general account. 1 Eſpin. Rep. 109, 

Bankers, 


*, 
. Bankers, alſo, have a lien on bills depoſited with them 
for the balance of a general account. 1 Eſpin. Rep. 66. 
As brokers tranſact the chief part of the buſineſs relating 
to marine policies of inſurance, and generally pay the pre. 
miums, the law has given them a lien upon the policies in 
their hands ſo as to enable them to deduct, out of any moneys 
they may receive for the aſſured, not only the premium and 
commiſſion due on the particular policies, but the general 


balance due to them 'on the account between them and- 


their principals. And it has been decided, that, if a bro- 
ker ſhould part with the poſſeſſion of the policy, ſo as to 
loſe his lien upon it, yet, if he get it back into his hands 
again for any purpoſe whatſoever, the lien revives. Coole“ 
Bankrupt- Laws, 579. . | 

So a factor, to whom money is due, has a lien upon the 
goods of his principal while in his poſſeſhon, not merely 
for what is due for thoſe goods, but for the balance of a 
general account. He has alſo a lien on his money in the 
| hands of the purchaſer. 1 Burr. 494: 2 Burr. 936: 2 


Black. Rep. 1184: Cowp. 251. And, though, in this caſe, 


goods had been conſigned to a factor by a trader, and the 
factor knew that the trader was in inſolvent circumſtances, 
but he nevertheleſs advanced him money on the credit of 
his goods, it was adjudged, that he was entitled to a lien 
upon them for the money he had advanced, and ſhould hold 
them againſt the aſſignees of the conſignor. 1 Black. 
Rep. 193. 

A vender of goods, before actual poſſeſſion by the ven- 
dee, has a lien upon the goods he ſends; and, if he can 
get them in tran/itu, where the vendee is bankrupt, he has 
the benefit of that lien. Cowp. 296. | 
In the caſe of manufacturers, the lien they have upon 
goods delivered to them to be manufactured is not a general 
ene, but is confined to the work done on thoſe particular goods; 
unleſs an expreſs uſage of trade be proved to the contrary. 

| So 
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Fo that a manufacturer, who takes in gate fed ant. 
cular purpoſe, (as a dyer to dye them, or a tailor to make 
them up into clothes, ) has a lien on them for the work done 
to the goods themſelves ; but he cannot retain them for any 
ether demand againſt the owner of the goods, unleſs a ge- 
neral uſage be ſhewn. 4 Burr. 2214: 1 Atk. 235. 

But the uſage of trade will create z general lion. As, 
where it was proved to be the uſage for packers to lend 
money to c/othiers, and the clothes left to be packed were 
conſidered as a pledge, not only for the packing, but for 
the loan of the money likewiſe. And here the bankrupt, who 
was a clothier, . borrowed money on a note of hand from 
the petitioner, who was a packer, but at à time when he 
ad no dealings with him; and the bankrupt having after 
wards ſent him cloth to pack, ic was held that he might 

retain the cloth argino ry te Ber REOPEN i 94 1 Ath; 
23): Prec. Chan. 580. A 

An agreement entered into d eee — 
ſers, bleachers, &c. at à public meeting, that they would 
not receive any more goods to be dyed, G&c. but on condi- 
tion that they ſhould reſpectively have a lien on thoſe goods 
for their general balance, is good in law, and binds all. thoſe 
who have notice. 6 T. Rep. 14 

A calico-printer has been held to have a- PETR 
linen in his poſſeſſion, not only for the price of printing 
che particular linens, but alſo for the price of printing others 
which hag been previouſly delivered. 1 Cooke, B. L. 460. 

mene 


1 Ath. 235. 

In the caſe of pawns, it is to be obſerved, that the pawn- 
An e r ire pang. ee 6 creates of itſelf” 8 
hen. | | 


As, where e eee ſam of mociey.upon 
jewels, and afterwards three other ſeveral ſums, for each df 
which he gave his note, without taking any notice of the 


; of ; jewels, 
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FO it was A e that the borrower's executort 
ſhould not redeem the jewels, without paying the money 
due on the notes; for, it muſt be preſumed that the pawnee 
truſted to the pledge he had in his hands, by the money 


being lent ſubſequent to the pawning, which excluded che 


preſumption of. any truſt to the perſon; But, if the loan 
had been prior to the pawning, there had been no lien, 
1 Al. 236: Prec. Chan. 419. 
An inn-keeper hath by law a right to detain a horſe left 
with him till he is paid for his keeping; for, as he is by law 
compellable to receive a gueſt and his horſe, ſo he ſhall 
have thfis remedy. And, though in this caſe the horſe had 
been brought to the inn by a ſtranger without the owner's 
knowledge, and was afterwards claimed by the owner, yet 
it was held, that the inn-keeper might notwithſtanding 
keep the horſe till paid ; for ſo, by pretended ignorance that 
his horſe was ſent to an inn, might the owner defraud the 
inn-keeper by getting his keeping for nothing. 1 Koll. 
_ Rep. 449: 3 Buift. 268. And he may retain en 
of his gueſt for a reckoning. 1 Salk. 388. 
So that to give this right of retainer to an ncaa it 
is not therefore neceſſary that the owner ſhould be a gueſt ; 
for, merely leaving his horſe at an inn gives the right of 
retainer till he be paid for his keeping. Lid. | 
But this power of retainer is only while the horſe re- 
mains in the inn-keeper's poſſeſſion ; for, if he ſuffers the 
horſe to be taken away, and the horſe is brought again to 
the inn, he cannot retain him for the former demand. 
1 Str. 557: 2 Brownl. 254. 
A creditor may, on the event of his debtor te 
tray retain money come' to his hands, where mutual 
Fredit has been given, though his debt is not payable till a 
future day, and ſuch: retainer be contrary to the en 
r them. 7 7. Wok 378. 


But 
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But this right of lien being admitted for the benefit of 

jade, it ſhall be confined in its operation to that only. 
Therefore, where the owner of five cows put them to de- 
paſture with the defendant, and agreed to pay him twelve 
pence per week for each cow, and afterwards the owner 
{old them to the plaintiff, it was adjudged that the defendant 
could not juſtify detaining them for their keep, but was put 
to his action againſt the firſt owner. Cro. Car. 271. 
0, if a horſe be diſtrained to. compel an appearance in 
the hundred court, after an appearance, the perſon who 
took the horſe cannot juſtify Staining him till paid for his 
keeping. Bull. N. P. 45. 

So, where A. purchaſed an intereſt in a leaſe, and _ 
writings were left in the hands of an attorney to. draw an 
aſſignment, which he did, and it was executed; it was 
held, that he could not refuſe to deliver them up to A. 
till paid for it. 1 L. Raym. 738. | 

So, where the defendant paid the duty at * Cuſtom- 
Houſe for a. parcel of goods, the property of the plaintiff, 
which had come home in the ſame ſhip with others of the 
defendant's, it was held, that he ſhould not retain the goods 
till paid what he had advanced for the duty ; for, he might 
have his action for his money. 1 Str. 651. mT 

So it ſeems that, where a dog ſtrayed caſually to a per- 
ſon's houſe, - where he had kept him twenty weeks, he 
. FAILS Pay mags 2 Black. 
9 1117. 

A pawnbroker has no lien on plate e 
tenant for life who pawned it with him, as againſt the 
- remainder-man, although the pawnee had no notice of the 
ſettlement, 2 T. Rep. 376. 

Goods delivered to a perſon e them LAY 
** pays freight and other charges, cannot be retained 
for thoſe expenſes againſt the rightful owner. 2 T. Rep. 


3 And, 
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And, in general, no perfon can, 10 ag C retain, 
where there is a ſpecial agreement to pay; for, then the 
other party is perſonally liable. Bull. N. P. 45. 

Andi it is to be obſerved that, as this is only à power of 

retaining, it therefore cannot, from its own nature, (extend 
to any cafe where the party, who migfit other wife retain, 
has once * with the poſſeffion. 1 br. $57 : 2 Brownl, 
254. 

To this head of eee of ſtop⸗ 
ping goods in tranſitu. A vender of goods,” Tail my 
Lord Mansfield, before actual poſſeflion by the -ventee, 
has a lien upon the goods he ſends ; and, if he can ſtop 
them in tran/itu, where the vendee is bankrupt, he has 
the benefit of that lien.“ Cowp. 296: 2 T. Rep. 63. Set 
ERIN and e ee IN X TRANSITU, | 


LIFE-ESTATE. — See Landlords and Tenants, and 


Tenant. 


: — x RN may compel the tenant for life to keep 


down intereſt on - mortgage, but cannot directly compel 
him to redeem, though indirectly he may, by purchaſing 
in the mortgage; When the tenant for life muſt pay ane 
third, or part vrith the poſſeſſion. Rep. Eg. 69. 
By Stat. 29 Car. II. c. 6, here perſons, for whoſe 
lives eſtates are held, ſhali abſent themſelves for ſeven years, 
they ſhall be preſumed to be dead. And, by Stat. 6 Anne, 

c. 18, perſons, for whoſe lives eſtates are held, are, on ap- 
2 to the * en — 


Britiſh 2 citing by the 1 and 


others in the channel, ſailing from foreign port to foreign 
port, and not touching at any place in Great Britain or 


erer are not liable to pay the light-houſe duties to the 
| Trinity- 


Tr 
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Tilnity-Houle, under the. Stat. 4 Anne, 0. 205 a 
6 17. 3 D. Rep. 768. 


LIGHTS. ;, 


If ancient lights are ſtopped, an action lies; and it is 
now held, that lights will be conſidered as ancient to ſup- 
port this action, of which there has been an uninterrupted 
enjoyment above twenty years. Mod. Caf. 0 314: 
3 Bl. Com. 217, 1. 


LIMITATIONS OF ACTIONS. 


| The limitation of actions, by 21 Jac. I. c. 16, is as 
follows : , 8 

All actions of treſpaſs, ( quare clauſam fregit, or other- 
wiſe,) detinue, trover, replevyn, account, and cafe, (ex- 
cept upon accounts between merchant and merchant,) 
debt on ſimple contract, or for arrears of _ muft be 
brought within ſix years. 

Actions of | aſſault, menace; battery, mayhem, and im- 
priſonment, within four years ;. and actions of flander 
within two years. 

Infants, feme· coverts, perſons non compos mentis, impri- 
ſoned, or beyond ſea, may ſue within thoſe periods aſter ful! 
age, diſcovert, ſane niemoria, at large, or returned. 

I. As to infants : obſerve, that, if an infant, during his 
infancy, by his guardian, bring his action, the defendant 
cannot plead the Statute of Limitations ; although the 
cauſe of action accrued 6x: years before, and the words 
or the ſtatute are, after his coming of age, Sec &c. 2 Saund. 
121. 2 1 
2, 3, 4. Feme-coverts, perſons non compos, and impriſoned, 
are excepted for the ſame reaſon as the others, i. . on ac» 
Fount of their incapacity to proſecute their actions. 

5 ö 5. The 
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F. The clauſe as to perſons beyond ſea extends only to ſuch 
as are actually ſo. Therefore, if a perſon be in Scotland, it 
is not ſufficient. No length of time of abſence out of the 
kingdom will bar the right of aCtion ; for, the ſtatute doth 
not begin to run till the perſon returns into the kingdom, 
1 Eſpin, Dig. 149, 150. 

The exception extends only to caſes where the creditor; ot 
plaintiffs are ſo abſent, and not to debtors or defendants; be- 
cauſe the firſt only are mentioned in the ſtatute. Cro. Car, «245, 
333: 1 Fon. 252: 1 Lev. 143: 3 Mod. 311: 2 Lutu. 
950: 1 Salk. 420. 

If one of a number of partners be abroad, if the others 
live in England, the action muſt. be brought within fix years 
after the cauſe of action ariſes. 4 T. Rep. 516. 

A reſident in England, when the debt aroſe, but dying 
abroad, his repreſentatiyes muſt ſue within ſix years. 1 il. 
134. And ſo, if the plaintiff be in England at the time 
when a cauſe of action accrues, the time of limitation be- 
gins to run; ſo that if he, or (if he dies abroad) his repre- 
ſentative, does not ſue in fx years, he is barred by the ſta- 
tute. 1 HU. 135. 

A plaintiff, who is a 1 and is always reſident 


| abroad, i is not within the ſtatute, but has his remedy at any. 


time. Black. Rep. 723: 3 Will. 145. 


6. It hath, been a matter of much controverſy, whether 


the exception relative to MERCHANTS ACCOUNTS extends 
to all actions and accounts relating to mer chants and mer- 
chandize, or to accounts open and current only. And it is 
now ſettled, that the latter only are within the ſtatute; that, 
therefore, if an account be ſtated and ſettled between mer- 
chant and merchant, and a ſum certain be agreed to be due 
to one of them, if he, to whom the money is due, does 
not bring his action within che limited time, he is barred by 
the ſtatute. 1 Jon. 401: 2 Saund. 124, 5 * Lev. 28), 8; 

| 2 Ktb. 


=Y 


or 


18 3 . 
2 Keb: 622: 1 Vin. 9: i Mod. 270: 2 Mod. 31a: 2 
Vern. 456. 

So it hath been n that, eee 
ſtatute concerning merchants: accounts, no other actions are 
excepted but actions of account. Carth. 226. 21 

Alle it hath been adjudged, that bills of exchange for 
value received are not ſuch matters of account as are in- 
ne. Limitations. 
Tbid. 

Tt has been held, that, as hee elem 
of any ſort between tradeſmen or others, for any item of 
which credit has been given within ſix years, that is evi- 
dence of an acknowledgement of there being ſuch an open 
account between the parties, and of a promiſe to pay the, 


balance, ee eee ee eee eee 6 T. 


Rep. 189. 
But the nn a nbd at i ac- 
count with his cu/tomer, becauſe theſe are not mutual deal - 


ings z and the tradeſman is barred from recovering for more 


than thoſe articles which have been ſold — | 
Bull. N. P. 149Q. 

7. ae in all caſes ems 
tors, if the fix years be not elapſed at the time of the teſ- 
tator's death, and the executor takes out proper proceſs 
within the year, it will ſave“ the bar by reaſon of the li- 
mitation, even though the ſix years, within which the de- 
mand accrued, be * before proceſs ſued out. * 


VN. P. 150. 


If chere be no executor, againſt whom: the plaintiff 1 may: 
bring his action, he ſhall not be prejudiced by the ſtatute: 


nor ſhall any laches be imputed to him. 2 Vern. 69s. - 


If time begins to run, the intervention of a legal diſabi- 
lity, in the perſon having right, will not preyent the time 
going on againſt him. Pew. Mort. 139: 3:7, Rep. 300, 
306. 8 ' * 2 1 . TAL 
1 05 þ & by The 
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The ed ele the legal remedy. 1 Salk: 154: 2 
Vern. 141: Cooke's B. L. 11. See BAXkRU rr. 
Aud it ſeems clearly agreed, that, though the ae of 
Limication bind the courts of equity, that yet a truſt is not 
within theſe ſtatutes. March, 129: 2 Salk. 124. 

A charity is not barred. a Fern 399. Nor a legacy. 1 
Vern. 256. Nor a mortgage. 1 Chanc. Caf. 102. 
A general acknowledgement (without an expreſs promiſe) 
is ſufficient to take a demand out of the Statute of Limita - 
tions. 1 Efpin. Rep. 435: 2 Black. Rep. 3. 

A very flight acknowledgement is now held ſufficient, 
and this agreeably to the ſenſe and fpirit of the ſtatute, 
which is not for preventing debts being paid merely on ac- 
count of the length of time they have been due, but ta 
eſtabliſh a ſecurity againſt fraudulent demands, when vouch · 
ers perhaps are loſt, or witneſſes to a payment, made with- 
out written proof, are dead. Fs re Carth, 
4700 Abr. Eg. 1305 

A letter, — — ae Pm 
of Limitations) to the plaintiff's attorney, on being ſerved 
with a writ, couched in ambiguous terms, neither exprefily 
admitting nor denying the debt, ſhould: be leſt to the jury to 
conſider whales it n yi IE e of e 2 N 


Rep. 6% 
e ee eee eee . 
party to tranſact his buſineſs, is ſufficient to take a caſe out 

of the Statute of Limitations. 2 EH. Rep. 513. 
Where there are two or more drawers of a joint and ſe, 

veral promiſſory- note, the acknowledgement of one may 

be given in evidence in a ſeparate action againſt another, 

and will defeat the effe& of the ſtatute. Doug. 629. 

The ſtatute runs from the time the debt becomes due on a 

bill or note, and not from the date. H. Black. 631. 

If a debt or duty is to ariſe from an executory confidera- 
tion, as, for payment on requeſt made, or other act ta be 
- done, 


— 
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done, the ſtatute runs from the time of the ragugſt made or 
act done only, and not from the time of the precedent pre- 
nie. Cra. Car. 98: 1 Eſp. Di- 156: 11 
Bull. N. P. 151. 

8. As to ſlander, SO Pods ound 
to caſes of ſlander, W 
action. Bull. N. P. 11. 

r 
for the criminal converſion, and na 3 
giſt of the action. 44, 28. 

_ 10. H plaintiff Wa ects 
antecedent to the date of the demite laid in the declaration; 
che defendant may plead the Statute of Limitations, and by 
that means protect himſelf from the payment of all meſus 
RI -e en 
years. Bull. N. P. 88. br J 

N. B. Fare has i ee — 
party is abroad, fo that the ſtatute is likely to bar his reme- 
dy z or, if the creditor for private reaſons deems it impru - 
dent ta ſue the debtos; there is a mode by which he may 
fave himſelf from the operations of the ſtatute, of which a 
—— A PI RGUOW NF ths unn 292 


LIMITATIONS OF ESTATES. — Sce — | 
Settlement. 


Where a man takes an eſtate by purchaſe, he takes it not 
as a paternal or maternal fee, which would deſcend only to 
the heirs by the father's or the mother's fide, but he takes 
it ut feudum artiquum, as a feud of indefinite antiquity-; 
whereby it becomes inheritable to his heirs in genefal, firſt 
of the paternal, then of the maternal, line. Whew he 
takes it by deſcent, he takes it as a paternal or maternal fee, 
and it deſcends only on the heirs by that fide from which it 
deſcended, 

Words 


[ 39 ] 

Words of limitation are ſuch as do not give the eſtate 
imported by them originally to the heirs, &c. deſcribed, ot 
to whom they are expreſſly directed, but only extend the 
anceſtor's eſtate, whether immediately, mediately, or even. 
tually, to an eſtate of -inheritance deſcendible to the heirs 
| deſcribed, | ſubject to the diſpoſition, n et Se N 
tween the two limitations. 

Words of purchaſe are ſuch as give the eſtate thereby 
imported originally to the heirs, &c. deſcribed, and not 
through the medium of a deſcent from the anceſtor. 

The clauſe without 1mpeachment' of waſte, and the limi- 
tation to truſtees to ſupport contingent remainders, make 
the intent clear, that the words heirs of the body ſhould be 
taken as words of purchaſe. 

Note. — An eſtate taken by — will not 0. 
heir ſacs for the A of the OY an eſtate by 
deſcent will. | 

The only ſubſtantial difference between a limitation to 
A. and his heirs, and a limitation to him for life, remainder 
to B. in tail, remainder to the right heirs of A. appears to be 

this; that, in the firſt inſtance, A. takes the entire eſtate in 
fee; and, in the other, he takes it ſubject to the eſtate tail 

in B. The words his heirs, in either caſe, operate equally 
as words of limitation; viz. words giving the eſtate import- 
ed by them not originally to the expreſs objects of the 
deſcription, but extending the anceſtor's eſtate immediately 
in the one caſe, and mediately in the other, to them by 
deſcent, and limiting the ultimate bounds of the eſtate which 
he is to take. 

See much learning 6 on this ſubjeat in Mr. Fane s moſt 


excellent Eſſay on . Remainders and executary ' 
Wil 


LONDON, 


W 


ſubject. 
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LONDON » CUSTOMS OF. — See Apprentice, Foreign 


Attachment. 


if a freeman af Toakac ds! Jeaving a widow and chil- 


dren, his perſonal eſtate, after his debts are paid, and the 


cuſtomary allowance for his funeral, and the widow's 
chamber being firſt deducted, is to be divided into three 
equal parts, and thus diſpoſed of: one- third part to the 
widow, another to the children unadvanced by him in his 
life-time, and the other third part the freeman may bequeath 
by will. But, if he has no wife, but has children, the half 
of his perſonal eſtate belongs to his children, and of the 
other half he may diſpoſe by his will. 1 P. Vm, 340: 1 
Bro. Prec. Chanc. 254. But it extends only to perſonals. 


1 Eg. Ca. Ar. 150: 2 Vea. 593. See Stat. 11 Geo. I. 


c. 18, ſect. 17, which has made certain regulations on this 


e 


© LOST GOODS, &c. — See Finding. 
' LOTTERY-INSU RANC E. — See Cirali. 


An action for money had and received will not lie to vc 
cover money paid for an illegal inſurance in the lottery, 
and by the inſurer re-inſured with the defendant for his own 


ſecurity. 1 Eſpin. Rep. 432. | 
| MANAGER. ee f UF 


' MANOR. — See-Copyholds, 


There muſt be two tenants at leaſt, or the manor itſelf is 
loſt 2 Bl. Com. i. 


There is no manor in law, ang a eee : 


tenants; nor a cuſtomary manor, without ne tenants. 
1 Inſt. 58: 2 Roll. Abr. 121. 


Ihe boundaries of manors and of pariſhes afford no evi- 
dence or inference of the boundaries of each other. 


MANU- 
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MANUF Ac TURES. — See Foarneymen. 


aa MARITIME. COURTS. 


1 there be aneh in Kabend and to be eue 
euted on the ſeas, as a charter party or covenant that a ſhip 
ſhall ſail, to Jamaica, or ſhall he in ſuch a latitude by ſuch 
'a: day;; or a contract made upon the: ſea; to be performed. in 
England, as a bond: made on ſhipboard: te- pay money in 
London, or the lie; theſe: kin of miued contracts belong 
not to the Admiralty juriſdiction, but to the courts of com- 
mon law; And indeed it hath been farther holden, that the 
Admiralty- court cannot hold plex of any contract * 
Heb. 12, 112: Hal. Hit. Com. Law, 35. 5 
In eaſe of prizes, in time of war between our own na- 
tion and another, or between two other nations, which are 
taken at ſea and brought into our ports, the Courts of Ad» 
miralty have an n excluſive Jariſdictioa. re Com. 108. 


MARK ETS. — See Horſes Tall, and | awning, 


New markets and fairs, with the tolls belonging, cannot 
be eſtabliſned but by virtue of the king's grant, Where no 
grant appears, immemorial uſage and preſeription preſup- 
poſe one. TY 

If I am entitled to a fair or market, and another perſon 
ſets up one ſo neat mine as to do mine a-prejudice, it is a 
nuiſance to the freehold which I have in my fair or market. 
But in order to that it is neceffiry, 1. That mine be the 
elder, otherwiſe the nuiſance lies at my on door. 2. That 
the market be erected within the third part of twenty miles 
from mine. So that, if it be not within ſeven miles of the 
old one, it is no nuiſance. r 406: 2 Taft, 567 1 * 
B. 184. 

A market overt in the country is only held on the ſpecial 
to OY for particular towns by charter or preſerip- 


tion: 


. cm! 


tion ; but, in London, 5 is 
market-day. And whereas, elſewhere, the only market 
overt is che place of keeping the market, and which 
is ſet apart for the ſale of particular goods, yet, in Londan, 
every ſhop, in which goods are expoſed publicly to e i 
a market overt. Cra. Jac. 556: Gad. 231: 3 Rp. 83: 
Mad. 5217. | 
All contracts for any thing vendible in markets, &c. 
ſhall be binding; and ſales alter the property, if made ac- 
cording to the following rules: 1. The ſale is to be in a 
place which is open, ſo that any one paſſing by may fee 
it, and be in a proper place for ſuch goods. 2. It muſt be 
an actual ſale for a valuable conſideration. 3. The buyer 
is not to know that the ſeller hath a wrongful poſſeſſion 
of the goods ſold. 4. The ſale muſt not be fraudulent be- 
tween two to bar a third perſon of his right. 5. There 
muſt be a fale and a contract by perſons able to contract. 
6. The contract muſt be originally and wholly in the mar- 


| - ket overt. 7. Toll ought to be paid where required by ſta- 


tute, &c. 8. The ſale is not to be in the night, (or on 2 
Sunday,) but between ſun and ſun; although, I the ſale be 
ſo made, it may bind the parties. 5 Rep. 83. 

And it is to be obſerved, that a ſhop is only good as a 
market overt, where a thing is bought which appertains to 
the trade of that ſhop; as plate at a filverfmith's, &c.; but 
not if bought in a back ſhop, ar place not apen.. Cre El. 
= 3 Cro. 83, S. C.: Moor, 300. 

If a perſoh eres ſtalls in a market, and does not lea ve 
e the people to ſtand and ſell their wares, ſo that 
they are thereby forced to hire ſuch ftalls, the taking money 
for the uſe of them in that caſe is extartion. 1 L. Raym. 
149; Dig. Adj.'Caſ. 484. Treſpaſs lies by the owner of 
the ſoil for erecting a ſtall in a public market. 
. Wanne. Ate 
preſcription ; and no toll is due tall the thing be fold, ex- 

. cept 
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ende ese acioirmnd,” mais ſuch ſale, the toll 
is to be paid by the buyer. 2 nfl, 22. 

If a perſon liable to toll refuſes, an ation on the caſe 
lies. IN . > vis | 


© MARRIAGE, PROMISES OF. 


Action. will lie. for breach of promiſe of marriage, but 
the promiſe muſt be on both ſides. 1 Salk. 24. And, 
though no time be fixed, if the plaintiff prove tender and 
refuſal, it is ſufficient. 80 if the defendant marries another 
perſon. Carth, 467. | 
Where a promiſe of marriage has been made and Voten, 
and an action is intended, but the party offending is not 
married to any other perſon, it is neceſſgry for the party in- 
jured, in the preſence of a witneſs, to make an offer to 
- fulfil the engagement, and to require the other to do the 
like. If it cannot be done perſonally, a written notice 
ſhould be ſent by a perſon who ſaw it ſigned, and who 
ſhould keep a copy. 

The words of the Stat. 29 Car. II. c. 3, upon any agree- 
ment in conſideration of marriage, do not relate to mutual 
| promiſes of marriage. A promiſe of a father, by letter, to 
give. money in marriage with his daughter, i is a ſufficient 
Promiſe in writing within the ſtatute, 2 Vent. 361. . 


| MARRIAGE-SETTLEMENT. — 8. Faint, | 


Ik A. articles before marriage to ſettle eſlales to the in- 
tended huſband and wiſe for liſe, remainder to the heirs of 
their bodies, che latter words are generally conſidered as 
words of purchaſe, and not of limitation; and, in ſuch 
caſe, no act of dhe father or of the e can ed the 
eſtate. Fearne, 126. | 

Where een! in > hd imports. an dot 
ul, either in that parent from whom the eſtate, moved, or 
A : 1 


— 
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in both che parents, it is in the power of the father alone 
during the coverture, or of the ſettling parent alone after 
the death of the other, to bar the iſſue; and that power is | 
not reſtrained to the - concurrence of ITE Roms 


131. | 
nnn of limitation in a will, e | 


woods of purchaſe in marriage-articles. Id. 185. 


MASTER and SERVANT. — See 22 un. 


The Stat. 32 Geo. III. c. 56, FOR a penalty of Cao, 
and 105. coſts, for giving a ſervant a falſe character. 

A. gave a falſe character of B. to C.; C. took him 
into his ſervice, B. robbed him, and C. recovered in an 
action againſt A. for the whole extent of his loſs. 2 Black. 
Com. 432, n.: Trin. 1792, at Guildhall. | 
It is ſaid that a maſter may juſtify an aſſault in FR: 
of his ſervant, and a ſervant of his maſter. 2 Roll. Ar. 
546. But C. as to the former, ſee Salk. 407. IPs 

If a ſervant commit a treſpaſs by the command or encou- 
ragement of his maſter, the maſter ſhall be guilty of the 
treſpaſs. Not that the ſervant is excuſed ; for, he is only to. 
obey his maſter in matters that are hone ans lawful. 
1 Black. Com. 430. 

The ſervant of a carman run over a boy in the five 
and maimed him by negligence, the maſter is liable. 1 L. 

. Raym: 739. | 

In ſuch a caſe, eat l 
maſter, without a releaſe, becauſe he is We over to 
him. Str. 1083. or 

Wherever a man 2808 contrary to * ai bs 
another receives damage, or is rendered reſponſible: or liable 
to damages, he may maintain an action, ex delicto, againſt 
the perſon who ſo. ſubjected him. 1 E/pin. Rep. 340. 


tas 1 


The caſes, 10 which a maſter is held able for lange 
ie eee by his ſervant, have been determined 
on che ground, that it muſt be preſumed that the ſervant 
acted under the order of his maſter; and, therefore, al. 
though, generally ſpeaking, a maſter would be held liable 
if the ſervant drives his carriage againſt that of a third per- 
ſon”; yet this may perhaps be conſidered with ſome limita- 
tion. Suppoſe a maſter ſhould order his ſervant not to take 
his horſes and carriage out of the ſtable, and the ſervant 
+ ſhould do it in defiance of his maſter's orders, there is no 

authority which ſays that the maſter ſhall be liable for any | 
injury dont to another by fuch an act of the ſervant. 2 
Com. Abr. 407. This diſtinction was recognized by Lord 
- Kenyon in the caſe of M* Manus v. Cricket, Sitt. after Eaft. 
T. 1800, at Guildhall ; where his Lordſhip obſerved, that 
the defendant was civilly reſponſible for-what his ſervant did 
in the proſecution of his buſineſs. In this inſtance, the ſer- 
vant was defendant's coachman, and the maſter was held 
liable for an ee eee eee als 
though he was not riding in it at the time. 

—. ei 


rere 


pay money to a banker's ſervant, the banker is anſwerable 
for it. If I pay it to 2 clergyman's or phyſician's ſervant, 
whoſe uſual buſineſs it is not to receive money, and he 
_embezzles it, I-muſt pay it over again. 1 Black. Com. 430. 
© A wife, a friend, or relation, that has uſed to tranſact 
buſineſs for a man, is quoad hoc his ſervant, and the prin- 


'- cipal muſt anſwer for the conduct of ſuch perſon ; for, the 


law implies that they act under a general command: and, 
without ſuch a doctrine as this, e Pong ſubſiſt 
rer Waal 

— with s wadefwan dy” yfell or con- 
r 


A for, here is no implied 
order 
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order to the tradeſman to truſt my ſervant. '/ But, if I 
uſually ſend him upon truſt, or ſometimes upon truſt and 
ſometimes with money, I am anſwerable for all he takes 
up; for, the tradeſman cannot poſſibly diſtinguiſh when he 
comes by my order, and when on his own authority. And if 
I once' pay for what my ſervant has bought upon truſt, with- ; 
out expreſſing any diſapprobation of it, it is equivalent to a 
direction to truſt him in future, and I ſhall be anſwera- 
ble till an expreſs order be given to the — not to 
give him any farther credit. 1bid. 

Where an agreement exiſts between a maſter and a ſer- 
vant that the ſervant ſhall provide certain articles, (as, in the 
preſent caſe, ſhoeing and medicine for his horſe at five gui- 
neas a year,) yet the maſter is liable to any tradeſman the 
| ſervant may employ, unleſs he has notice of the NOI 
1 Efpin. Rep. 317. 

The act of a ATE ſhall not bind the maſter, unleſs he 
acts by the authority of his maſter; and, therefore, if a 
maſter ſends his ſervant to receive money, and | inſtead of. 
money he takes a bill, and the maſter, as ſoon as he is told 
thereof, diſagrees, he is not bound by this payment. But 
the maſter's acquieſcence, in any ſmall degree, will be evi- 
dence of his conſent, and that will make the act of the 
ſervant the act of the maſter. 2 Salk. 442': 2 L. Ram. 
928. sil 

If a ſervant, who has hank uſed to take up Os for his! 
maſter, be diſcharged, _ and he afterwards; takes up caſh 
beſore notice is given, or his eh is wee the 
maſter is liable. 12 Mod. 346. : 

An action will lie for tntickes any wy, 3 ond 
retaining him; but, if a man retain another perſon's. ſer-. 
vant, not knowing that he was fo, no action will lie, if 
be delivers him up on notice given him. F. N. B. 167, 8: 
Taue n. un Winch. 81. | A 

| aut) r a 9 d & al; þ In 


SS 1 


of 
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In caſe an action is brought for enticing away, or re- 
taining, or employing, a ſervant, it is adviſable to give no- 
tice to the intended defendant, that the party is. ſervant to the 
plaintiff, and to demand him; and, proving ſuch. notice, and 
a. ſubſequent employment during- the time for which the 
plaintiff hired, retained, took, and engaged, the ſervant, 
will entitle; the plaintiff to a verdict. But proof muſt be 
added of the contract between the plaintiff and the ſer- 
vant, and that the time was not expired. New N. B. 374, 
375, : 

-And an ation will lie for continuing to employ the ſer- 
vant of another after notiee, though the perſon ſo conti- 
nuing to employ the: ſervant did not procure him to leave 
his maſter, or knew when he: employed him that he was the 
ſervant of another. 2 Lev. 68: 6 T. Rep. 221. 

A journeyman in any trade is a ſervant, while in the em- 
ployment of the maſter-tradeſman; and an action lies for 
enticing him away, even though ſuch journeyman only 
worked by the piece, and for no certain time. Cowp. 54. 

But no action will lie for ſeducing an articled ſervant 
from his maſter, if the ſervant has paid the penalty, ſtipula- 
ted by the articles, for leaving him. 3 F. Rep. 1345: ** 
913 %. 

It ſeems that an abou wilt le-aguak trac 
ſuit of a ſurgeon for medicines, &c. adminiſtered to the 
ſervant, while ſuch ſervant is a part of the family, and 
under his roof. 1 Eſpin. Rep. 270. But, C. whether it will 
lie at the ſuit of the pariſh-officers, who have paid a ſur- 
geon ? — Lord Mansfield, in tie caſe of "Newby v. Hilt- 
ſhire, declared, . take care of ac- 


_ 2 Eſpin. Rep. 739. 


MASTERS or VESSELS. 


Maſters of - veſſels: are anſwerable as common carriers, 
% in # ſtorm, which is the act of 


Gol, 
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God, in caſe any neglect appears through the maſter's ab- 
ſence or the like, if it ſhould appear that the veſſel might 
have been ſaved, if proper aſſiſtance had been given. M. S. 


MEASURES. + 


If a man grant 100 acres of land in fuch a field, and 60 
in ſuch a field, and 20 acres of meadow in ſuch a meadow, 
in which fields or meadows the acres are known by eſtima- 
tion, the acres ſhall be taken as they are ſo known, be they 
more or leſs than the ſtatute. But, if I have a- cloſe, con- 
taining, by eſtimation, in aggregate 20 acres, and which by 
the ſtatute is not 18 acres,- and I grant 10 of theſe acres, 
the grantee ſhall have. them according to the meaſure of 
the ſtatute; becauſe the acres of ſuch a cloſe are not 
known by eſtimation, by parcels, or by metes and bounds, 
though the cloſe be eſtimated in the aggregate. Poph, 55. 
And the meaning of words expreſſive of quantity and the 
like ſhall be determined by the uſage of the words where 
ſpoken; and, therefore, tods,” pounds, buſhels, yards, ells, 
nerches, &c. ſhall be accounted, meaſured, , and reckoned, 
according to the cuſtom of the country or place. where 
they are. Shep. Abr. 172. But, C. as to ſuch weights and 
meaſures as are appointed by ſtatute? See WEIGHTS, 
The eaſieſt and moſt uſual way of puniſhment for 
ſelling by falſe meaſures. is by levying, on a ſummary 
conviftion, the forfeiture impoſed by the ſeveral acts of 
parliament adapted to particular frauds. It is, however, an 
indictable offence at common law. 99 Ya 


MENACE. — See Dureſs. 


If a man's buſineſs be interrupted through fear, occa- 
fioned by threats and menaces, he is entitled to recover pe- 
cuniary damages by action of treſpaſs, 3 Black. Com. 120. 

2 2 . Action 
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Action lies for threatening workmen to maim and proſe- 
cute them, whereby the maſter loſes the ſelling of his goods, 
the men not daring to go on with their work. Cro. J. 567. 


MESNE PROFITS. 


This action, if properly brought, will not only recover 
the profits received by the defendant, but the coſts of the 
ejectment alſo.  _ 

In this action the plaintiff cannot recover rent it for any 
longer time than from the commencement of the ſuppoſed 
leaſe, whatever he may be otherwiſe entitled to. Scheif. 
194. Where there is a judgement by default, plaintiff may 
in this action recover the coſts; but, where the ejectment 
has been defended, and the plaintiff recovered and taxed his 
coſts, he cannot recover above his taxed coſts. 1 Eſpin. 
Rep. 359- This being an action of treſpaſs, there muſt. 
be damages to the amount of 4os. in n in entitle the 
plaintiff to full colts. id. | 


MIST AKE. — See Acquittances.. 


Wben a man, being a with all the circum- 
ſtances of a caſe, or, knowing the circumſtances, miſap- 
prehends the law acting upon them, pays money which he 
might not have paid, he may recover it back; but he ſhall 
not where he knows all the facts explicitly, and is under no 
miſapprehenſion as to the law : for, in ſuch caſe, if he 
chooſes to pay a ſum of money, volenti non fit 'injuria, he 
| ſhall not recover it back again. 
If money, which there was no ground to claim in con- 
ſcience, be paid on a miſtake of fact, it may be recovered 
back. 2 Burr. 1010: -1 Salk. 22 : Skin. 412 : 6 Med. 161: 
x T. Rep. 285. Except where it is paid into court, in 
which caſe it cannot. 2 7. Rep. 648. Or where it is paid 
75 f. 44:05 I by 


* 


by a party, knowing at the me that the other had no right 
to receive it. 1 E/pin. Rep. 279: 2 Eſpin, Rep. 546. S 

It is the ſame thing whether the party pays his money by 
miſtake, or through fraud in che receiver. Skim. N 1 * 
Salk. 22. 

Where money hw been paid by Fohn' to Ribert 4 
compulſion of legal proceſs, and it is afterwards diſcovered 
that the money was not due, John cannot recover it * 
in an action for money had and received. 9 T. Rep. 269. 

And, wich reſpect to miſtakes proceeding from «gt ANY 
of law, it is by no means true, that they are univerſally 
relievable in equity, or in an equitable action at law; as, 
when a man, not knowing he was diſcharged from a debt 
by the Statute of Limitations, pays the debt: or, being 
bound in honour and conſcience to any particular payment, 
makes ſuch payment: for, in all caſes in which r is 
to be recovered back merely upon principles of equity, the 
governing queſtion is, whether the defendant can, with a 
ſafe conſcience, retain what he has received. 2 Blacł. Rep. 
824: 2 Burr, 1012: 15 7. Rep. 367 : 3 4 5737 9 Ns 
FINS: 9 0 1) 0b 


7 4 


MONEY. = gl in 


| MONOPOLIES: — See Foreftaling. | 


. by the common law are void, as being againſ 
the freedom of trade, and diſcouraging labour and induſtry, 
and putting it in the power of particular perſons to ſet what 
price they pleaſe on a mania, N See Hawk. P. C. 


MONTH. — See Calendar, and Time. 


n | MORTGAGE. Ag 


N is defined to be a pawn of lands. or tene- 
ments for money borrowed, to be the creditors fox ever, if 
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the money be not paid at the time agreed. But, on the 
mortgagor's paying the intereſt of the money, morigages 
are Ry: without diſturbing W 


or parties. 
Till failure in payment of the money, the martgagor 


uſually. holds the lands; and, if failure be made, whereby 
an entry is made by the mortgagee, yet the mortgagor hath 

an equity of redemption, and may call the mortgagee to 
account. And a covenant to reſtrain the equity of redemp- 
tion is not regarded in Chancery; but the mortgagee may 
har the equity of redemption, and oblige the mortgagor to 
pay what is due, or de forecloſed, which the Court of 
Chancery will order in convenient time. Lill. 333 1 Inft. 
205: 2 Vent. 365. 

As to the nature of the . 
mortgagee, it ſeems to be ſettled, that the mortgagor, till 
the equity of redemption be forecloſed, is conſidered as the 
. owner: of the land; and the mortgagee as holding the land 
metely in the nature of a pledge or ſecurity for payment of 
his money. And, on this principle, a mortgage, though in 
fee, (the legal eſtate in which deſcends to the heir-at-la w,) is 
conſidered in equity only as perſonal eſtate. 2 Vern. 67, 401: 
2 Fonbl. Eq. 261, 289: Prec. Chant. 71: 3 Ath. 5590 

The mortgagor's eſtate is in equity an actual eſtate, 
which may be deviſed, granted, and entailed, and of which 
chere is a peſſeſſio fratris, and a tenancy by the curteſy. 
1 Ath. 603. But, as to his poſſeſſion of the mortgaged pre- 
miſes, he only holds them by the will or permiſſion of the 
mortgagee, who may, by ejectment, and without notice, 
recover againſt him or his tenant. Doug. 21. See EJecT- 
MENT. 

And the 3 may grant leaſes, Ay avoid ſuch as 
have, fince his mortgage, been granted without his conſent 


RM ef ene | 
The 
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- The perſonal eſtate of a mortgagor ſhall, in ſavour of 
the heir, be applied to diſcharge the mortgage, if there be 
perſonal aſſets to pay all debts and legacies. 1 If. 206, 
210: 2 Ven. 948: Chanc. Rep. 286: Salk. 456. 

By the Star. 4 and 5 W. and M. c. 16, if perſons, ha- 
ving once mortgaged lands, mortgage the ſame a fecond 
time, without diſcovering the fuſt mortgage, they ſhall for- 
feit their equity of redemption, and the ſecond mortgagee 
may redeem, &c. The mortgagor ſhould give to the fecond 
mortgagee notice in writing, ander his hand, of all er 
incumbrances. Powell on Mortgages, 150. 

Mortgages are not relievable in Chancery after twenty 
years, where no demand is made or intereſt paid; except 
there appear particular circumſtances, as in caſes of infants, 
married women, dc. i Eg. Abr. 313. B.: 2 Bro. Ch. 
27. 1 
An ejectment will li E a mortgagee againſt a tenant 
under a leaſe from the mortgagor, meme 
gee, without notice to quit. Deng. 224;. 

But, if there be a tenant from year to year, and the 124 
lord mortgages pending the year, nnn 
months notice from the mortgagee. Mid. * 

A leſſor under a leaſe prior e 

avail himſelf of fuch leaſe on an ejectment by the mortga- 
gee, if he had notice before the action that the mortgagee 
did not intend to turn him but of poſſeſſion. 1bid. 23, u. 
A mortgagee, after giving notice of the mortgage to the 
tenant in poſſeſſion, under a leaſe prior to the mortgage, is 
entitled to the rent in arrear at the time of the notice, as 
well as to what accrues afterwards ; and he may diſtrain 
for it after ſuch notice, without en mer 
Dong. 279 to 283. 

A mortgagee, We o' techive" this money on tender 
after forfeiture, will loſe his intereſt from the time of the 
tender ; but then notice of paying off the mortgage muſt 
2 4 have 
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have been given to the mortgagor at leaſt fix calendar. 
months before, and the money muſt have been tendered on 
the day of the determination of that notice. But it ſeems 
that the plaintiff ought to make an oath that the money 
was always ready and no profit made of it, which may be 
controverted by the mortgagee, who may prove the contra- 
ry; viz. that the mortgagor was not ready to pay it; in 
-which caſe the intereſt muſt run on. The tender muſt be 
to the perſon of the mortgagee. Pow. Mort. 411, 12, 13. 

But, if a time and place be appointed, he need not ſeek 
for the mortgagee to be in any other place but that men- 
| tioned, and there no longer than the time ſpecified in the 
mortgage. Id. And ſo it is, although a a place be not ap- 
pointed in the proviſo, if the e N os notice where 
he will pay it off. Id. 414. 

But if there be a deed of affignment, == (HEY to be e exe- 
cuted at the time of * tender, in which there are cove- 
nants, the mortgagee is entitled to lay it before his attorney, 
and ſhall have reaſonable time to do ſo, before the intereſt 
mall top. Id. 415. 

In a mortgage of a leaſe, it is folly to take an 3 
of the whole term; becauſe the mortgagee ſubjects himſelf 
to the covenants in the original leaſe. It ſhould: be done 
by a derivative leaſe of all the term, but a month, week, or 
day. 2 Vern. 275, 374. But, Note, he is not liable to thoſe 
covenants, unleſs he takes actual poſſeſſion. Doug. 438. 

Ne method of flating a mortgage- account, where the rents 
e by the morigagee are greater than'the ok and 
will of courſe reduce the principal, is as Follows : b. 

A. lends 1000 to B. at £5 per cent. intereſt, to be poid 
est ; for ſecuring which, B. mortgages a houſe of 
the yearly value of £72, which is received by the mort- 
gagee half- yearly from March 25, 1793, the time the mo- 
ney was advanced; and at the end of two _ B. pays 

back the mongage- money. | 
| Pic 
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| . FLY ' Wy, | . 4. d. 

Principal money advance! — 0 o 
Intereſt to Michaehnas, 1793 n -,- 20: 0409 
Nas 1028 © © 
Received half a year's aan * 36 O © 
Paid land- tak 1 0 0 
5 | 29 © © 

Intereſt * — — - — — 25 5 0 

Exceſs - -— - =» - 4 0 © 


Deduct this (A from the principal advanced, and it ſhews 
the principal due at the end of the firſt half-year to be 
L£ 996. : x PTE TSS | c 


The ſecond half-year's account. 


6 
ON. 


Received half a year's rent 0 0 


Paid quit- rent: 2 © © 

TI W $1 46 B00 

Intereſt on Z 996 for ſix months, 24 18 o 
des ; 4. SIE 
Principal l!!! - 996 0 © 
Deduct the exceſs - - -- - - - - -< - 9 2 © 
— — — 


Amount of principal, Lady-Day, 1794 - 986 18 © 


N 


Due third half-year's account. 

| 7 * 33 . 1. d. 
Received half a year's rent 36 0 © 
— C 
br 5 29 © © 

Int. on {gb 18 f. for 6 months, 24 13 © 


* 


Principal = - = 1 rngrne - ou 6 


Exoeſs > > *% >» = A WS < $ 9:0 


Amount of © princes! « at e 3794. - 982 11 0 


. 
9 
1 


3 


| E it 
Received half a * dent 3 00. 
Paid quit- rent 2 0 0 
34 © 0 Ears 
Int. on [982 115. for 6 months, 24 11 333k 
0 2 91 0 
. 4. d. 


Prindipet == Go: ho no <7 40. 3 11 © 


* 


Exceſs = += - <E S 98 99 
Amount of principal to. be * at the end 
r . 


ens 2 31 


N If lands ICT are deyiſed by the mortgagee to A. 
for life, afterwards to B. in fee, and the mortgagor redeems 
the lands, A. ſhall have one-third, and B. two-thirds, of 
the mortgage-money. 1 Yern. 70. 1 


E Jwwy ©. 
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k remainder-man can force. the tenant for life to keep 
down intereſt on a mortgage, but cannot directly compel 
him to redeem, though indireQly he may, by purchaſing in 
the mortgage ; when the tenant for Rfe muſt pay en 
or part with the poſſeſſion. Rep. Eg. 69. 

It has been ſaid to be an eſtabliſhed rule of equity, tees 
ſecond mortgagee, who hath the zzzle-deeds without notice 
of any prior incumbrance, ſhall in all caſes be preferred; 
becauſe, if a mortgagee lend money upon real property, 
without taking the title-deeds, he enables. the mortgagor to 
commit à fraud. 1 7. Rep. 762. But Lord Thurlow, C. 
afterwards obſerved upon this, that he did not conceive that 
the not taking the deeds was alone ſufficient to poſtpone the 
firſt mortgage; if it were ſo, there could be no ſuch thing 
as a mortgage of the reyerſion; and he held, that a ſecond 
mortgagee, in poſſeſſion of the title-deeds, was preferred 
only in caſes where the firſt had been guilty of fraud or 

groſs negligence. 2 Bro, Ch. Rep. 652. And, to eſcape 
that imputation, it ſeems that he muſt ſhew it was impofſible 
for him to obtain poſſeſſion of the title-deeds, or that he had 
uſed due diligence for that purpoſe. 2 Black. Com. 160, in n. 
— See 1 Fonbl. Eg. 155, where the rule of equity is thus 
ſtated, (on the ground of a ſolemn judgement in the Court of 
Exchequer,) that nothing but a voluntary, diſtin, and un- 
juſtifiable,” concurrence, on the part of the firſt mortgagee, 
to the mortgagor's retaining the title-deeds, ſhall be a reaſon 
for poſtponing his priority. 

Whatever may be the value of the eſtate, it is of great 
importance to.thoſe who lend money upon real ſecurity to be 
certain that there is no prior mortgage upon the eſtate; for, 
it has been long ſettled, that, if a third mortgagee, who, 
at the time of taking his mortgage, had no notice of the 
ſecond, purchaſes the firſt mortgage, even pending a bill 
filed by the ſecond to redeem the firſt, both the firſt and 


third mortgages ſhall be paid before any ſhare of the eſtate 
can 
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appropriated to the ſecond. See 2 Vent. 337: 


can be 
Chanc. C. 162. But, among mortgages where none "i 
the legal eſtate, the rule in equity is, that he who is firſt in 
time ſhall prevail in law. 2 P. Wms, 491: 1 Bro. Chanc, 
Rep. 69. Some refle&tions have been made by Mr. Can 
tian on the above doctrine; C2 Black. Com. 160, in 1. 
but it ſeems perfectly conſiſtent with the mim, that the 
law favours vigilance. 

It is well obſerved by Black/one, 6 Com. 160, ) that, in 
OClanuil's time, when the univerſal method of conveyance 
was by livery of ſeiſin, or corporal tradition of the lands, 
no gage or pledge of lands was good, unleſs poſſeſſion was 
alſo delivered to the creditor ; for which the reaſon given 
is, to prevent {i ubſequent and fraudulent pledges of the ſame 
land. Glanv. lib. x. c. 8. And the frauds" which have 
ariſen ſince the exchange of theſe public and notorious 
conveyances, for mere private and ſecret bargains, has well 


| evinced the wiſdom of our ancient laws. 


C wp" hn - MURDER. 


Murder is the wilful, killing of a man, upon malice 
aforethonght,. and it may be committed in divers manners ; 
as by weapon, poiſon, cruſhing, bruiſing, ſmothering, 
ſtrangling, - drowning, &c. 3 Inf. 47, 319: 2 Hal, 
P. C. 188. ; 

It is malice which conflitutes e an this is either 
. expreſs or implied; expreſs, when it may be evidently 
proved there was formerly ill-will, and the killing i is with a 
ſedate mind and formed deſign of doing it; implied, when 
the law implies enmity where none can be proved, as if one 


kills ae ſuddenly, without provocation. 1 Hal. P. C. 451, 


8s MUTUAL DEBTS. 


; Formerly i it was a maxim, that ſtoppage i: is no payment; 
that is, the ſetting off * againſt debt was not then equi- 
valent 


ma .i£@e. _©24 at 
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ralent to actual payment. But, ſince the Stat. 2 Geo. II. 
c. 22, and 8 Geo. II. c. 24, one debt may be ſet off againſt 
another, ſo. that a node. of Bo Janne Ke be fue 
cient. 

But a debt due to a man in right of his wife cannot be 
ſet off in an action againſt him on his own bong. Nor 
can a penalty upon articles of agreement, though forfeited. 
Nor ſimple contract for clothes to a bail-bond. Nor can 
there be a ſet off in replevyn, though the diſtreſs was taken 
for rent. Nor can a bond be ſet off at the ſuit of afſignecs 
of a bankrupt to an action by them for goods ſold and de- 

lirered. Nor, generally ſpeaking, in actions upon the caſe, 
treſpaſs, or replevyn. See Tidd's Pra. X. B. | 


"MUTUAL PROMISE. — See 4#, Contract. 


NATIONS, LAW OF. 


8 rules on which Courts of Admiralty orofeſs to * 
ceed are the law of nations, and ſuch treaties as particular 
ſtates have agreed ſhall be engrafted on that law. But an 
arret, or ordinance, is of another kind. A treaty is a con- 
tract made by the contracting parties, and the other an er 
parte law, made by one nation only, to which no other 
ſtate is a party. And it is not competent to one nation to 
add to the law of nations by its own arbitrary ordinances, 
without the concurrence of other nations. 8 T. Rep. 437. 


N AVY-BILLS. 


0 or eicualling bills are bills or orders for 8 
of money, iſſued by the commiſſioners of the navy, for 
ſtores, &c. purchaſed. They were not formerly payable at 
any determinate period, but carried intereſt at (4 per cent. 
from the end of ſix months, from the time of their being 
pena at the proper office. They have been generally 


paid 
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paid off within eighteen months or two years from the time 
of their being iſſued; but, in 1794, all navy and victualling 
bills were made payable on a certain day, to be expreſſed in 
each particular bill, which day was not to exceed fifteen 
months from the date of the bill. And navy, viQualling, 
and tranfport, bills are, by the Stat. 37 Geo. III. c. 26, 
made payable not later than' three calendar-months from 
the date of ſuch bill; and the preſent practice is to make 
them payable at ninety days date, bearing intereft at 32. per 
cent. per diem, commencing from the date of the bill, and 
payable with it. wp 
| Theſe bills, being negotiated as bills of exchange, of 
courſe cannot be bought and old at a difcount. 
Purſers of ſhips are paid their balances in victualling- 
bills, 
On the ſale of navy and rifualling bills, the diſcount is 
_ deducted from the amount, and the intereſt due thereon 
added. The brokerage is 25. 6d. per cent. on the amount 
expreſſed in the bill. Navy, ordnance, and other bills, 
under / 20, are transferrable by a ſtamped receipt; all 
above, by letter of attorney, and bill of _ wm 
Fairman's Stocks Examined, 9. 4275 


NECESSITY, INEVITABLE: — See Accident. 


The law charges no man with default where the act is 
compulſory and not voluntary, and where there is not a 
conſent and election; therefore, if there be an impoſſibility 
for a man to do otherwiſe, or ſo great a perturbation of the 
judgement and reaſon as in preſumption of law he cannot 
overcome, ſuch neceſſity carries a privilege in itſelf. Bac. 
Elem. 25. 

A. with a little dog chaſed B.'s ſheep out of his ground, 
where they were treſpaſſing ; and, in driving them, they 
went into the grounds of C. which had no hedge to divide 

' 
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them from tlie contiguous ground of A. and the dog purſued 
them on the grounds of C. — A. as ſoon as the ſheep were 
off his own ground, called in the dog and chid him. The 
owner of the ſheep- brought an action of treſpaſs for cha/ing 
the ſheep. But the court was of opinion that #r/paſs lay 
not in this caſe, holding it to be an involuntary treſpaſs ; 
whereas a treſpaſs that may not be juſtified ought to be 
voluntary. The nature of a. dog is ſuch that he could not 
be recalled and withdrawn ſuddenly and in an inſtant. — 
And, by parity. of reaſon, che man, into whoſe grounds 
the ſheep were purſued by the dog, could not have main- 
tained an action of treſpaſs for breaking his cloſe on this 
evidence. 2 Gilb. Evid. 514. 

Where the law creates a duty or 8 and the party 
is diſabled to perform it, without any default in him, and 
hath no remedy over, there the law will excuſe him; but, 
when the party, by his own contract, creates a duty or 
charge upon himſelf, he is bound to make it good, if he 
may, notwithſtanding any accident by inevitable neceſſity, 
becauſe he might have provided _ it by his contract. 
All. 27: 8 7, Rep. 267. 

Neceſſity is of three ſorts: neceſſity of conſervation of 
life, eee WW God 
or a ſtranger. 

. And, firft, of te b ei 
ly held to be no felony or larceny for a man to ſteal victuals 
to ſatisfy his hunger. Britton, c. 10: Mirror, c. 4. But 
eee eee 1 Hawk. P. C. . 33s 
ſect. 10. * 

So, if divers be in danger of: ene iy e ud 
away of a boat, and one of them get to ſome plank, or 
on the boat's ſide, to keep himſelf above water, and ano- 
ther, to fave his life, thruſts him from it, by which he is 
"drowned, this is neither /e defendendo, nor by miſadventure, 
but 5 1 Hawk. P. C. e. 28, ſect. 26. N 

The 
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The ſecond neceſſity is of obedience. — Therefore, where 

huſband and wife commit felony, the wife can neither be 

principal nor acceſſory; becauſe the law intends her to have 
no will, in regard of the ſubjection and obedience ſhe 
owes to her huſband. But this rule does not extend to the 
relation of maſter and ſervant. 

Obedience to the laws 1 
fore the municipal tribunal, however it may be in foro con- 
ſeientie.. The ſheriff, who burned Latimer and Ridley, in 
the days of Queen Mary, was not liable to puniſhment from 
Elizabeth'for executing ſo horrid an office, being juſtified 
by the commands of the then-exiſting magiſtracy. 

So, where a man by commandment of the law is bound 
to arreſt another for a capital offence, or diſperſe a riot, 
and reſiſtance is made to his authority, it is here juſtifiable 
and even neceſſary to beat, wound, or perhaps to kill, the 
offender, rather than permit the offender to eſcape or the 
riot to continue. 1 Hal. P. C. 53: 4 Black. Com. 2, 31. 
In this caſe, the will cannot be ſaid to exert itſelf freely, 
being rather paſſive than active; or, if active, it is rather 
in rejecting the greater evil than in chooſing the leſs. _ 

The third neceſſity is the act of God or of a ſtranger. — 
As if I am a tenant for years of a houſe, and it be over- 
thrown by tempeſt or floods, or invaſion of enemies; in 
theſe caſes, I am excuſed in an action of n Bac. 
Elem. 26, 7. 

Vet on this fubje& of: ones it is to be 8! that 
it is a privilege only as to private rights; for, in all caſes, 
if the act, that ſhould deliver a man out of the neceſſity, 
be againſt the ſtate, neceſſity is no excuſe; for, a privilege 
is not good againſt ue fate: and another maxim ſays, that. 
public neceſſity is greater than private. Thus, in the caſe 
before put of huſband” and wife, the wife ſhall be excuſed 
in a caſe of felony, but not in caſe of n that _ 
— the commonwealth.” Bac. Elem. 27. 

NE 
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NE EXEAT REGNO.. 


11 a'debtor'is going abroad, he may be prevented by this 
writ: to obtain which, the creditor muſt ſwear that the 
defendant is going out of the kingdom; which, if he 
ſhould do, the debt may be loſt.” And this affidavit is made 
the ground of a motion in the Court of Chancery, whence 
the writ iſſues, and the debtor is compelled to give ſecurity, 
before a maſter in Chancery, to abide the order of the court, 
before the court will diſcharge the writ. 4 N. Abr. 169: 
1 P. Mis, 263: 7 Mod. 9: Pre. Ch. 171. But a bill 
muſt be firſt filed. And it will not be granted where the 
demand is entirely at law ; for, 1 the ä 
3P. ms, 313: TY 4990 

The court is beſt ſatisfied if "the Adavit ſtate the rea- 
ſons upon which the party founds his oath; for, if the 
ſuggeſtion do not ariſe from ſome act or declaration of the 

defendant, it muſt be merely imaginary. Per Buller, Sitting 
for. Lord —_— Mich, "he: 1799. 


NEGLIGENCE OR NEGLECT.— - Se AF, and Bail- 
ment. aoltog d 


| 8 are recoverable for negligent unſkilful manage- 
yy of a man's buſineſs. And bad practice, whether it 

be for curioſity or experiment, or by negleR, i is a great 
miſdemeanor. -and. offence at the common law. I ZL. Raym. 
214. | 
If a party 8 to perform work, and proceed on 
the employment, he makes himſelf liable for any miſma- 
nagement in the courſe of that work ; but, if he 1 
and do not proceed on the work, no action will lie for 
not doing of it. 5 T. Rep. 643- 

If a man applies to a . 
for a n and che ſurgeon treats him improperly, the 
Aa 932 
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is groſs negligence, and the ſurgeon i is liable to an den 
The ſurgeon would alſo be liable for ſuch negligence, if he 
undertook gratis to attend a ſick perſon, becauſe his ſitua- 
tion implies {kill in ſurgery ; but, if the patient applies to a 
man of a different employment or occupation for his gra- 
tuitous aſſiſtance, who eithef does not exert all his ſkill, or 
_ adminiſters improper medicines to the beſt of his ability, 
ſuch perſon/is not liable to an action. 5 7. Rep. 643- 

An action may be maintained againſt. the landlord of a 
houſe for an injury done to a ſtranger through a neglect of 
repairs, which he, and not the tenant, is bound to repair. 
2 H. Black. 350. But, unleſs it can be ſhewn that the 
landlord is liable, the action can only be brought againſt 
the occupier. 4 T. Rep. 318. 

But an action will not lie by an nd againſt the 
nhahjapts of a place, who may be bound to repair a 
common, highway, for a conſequential damage ſuſtained 
e 0 ve 2 {Ko 667. 


Ane WALKERS. 


Theſe are ſuch adde as lep by Fa _ walk by 
night, being oftentimes pilferers, or diſturbers of the peace. 
By Stat. 5 Edw. III. c. 14, conſtables are authorized by 
the common law to arreſt night-walkers and ſuſpicious per- 
ſons, &c. Watchmen may alſo arreſt ene, and 
hold them until the morning. 2 Hal. P. C. 88, 96. 

One may be bound to good behaviour for being a night- 
: walker ; and common night-walkers and haunters of baw- 
dy-dguſes are indictable. Latch, 113: Poph. 280. But it is 
held nde lawful for a conſtable, &c. to take up any woman 
as a walker on bare ſuſpicion only of her being of ill 
fame; unleſs the be guilty of a breach of the peace, or 
ſome unlawful x, and, found 3 rye W. Manaſeriy 
* 2 H. F. 59. | 
NOTARIAL 


— 
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NoOrARIAL ACT. 


The ſtamp for a proteſt, or notarial act, * 


A notary publicly atteſts deeds and wrigings to make 
hoy authentic in another country. 


NOTES Or HAND. — See Bills of Exchange: 


A promiſſory-note is an engagement in writing, whereby 
a perſon undertakes to pay to another, or His order, or to 
bearer, a certain ſum of money. Theſe inſtruments were 

rendered negotiable, and put on the ſame footing with in- 
land bills of exchange, by the Stat. 3 and 4 Anne, c. 9, 
which enacts, that promiſſory-notes, payable to order or 
bearer, may be affigned and indorſed, and aQtion — 
thereon, as on an inland bill of exchange. ee 

A promiſſory-note, i in its original. form of a promiſe from 
one man to pay a ſum of money to another, bears no re- 
ſemblance to a bill of exchange. When it is indorſed, the 
reſemblance begins; for, then it is an order by the indorſer 
to the maker of the note, who, by his promiſe, is his 
debtor, to pay the money to the indorſee. The indorſer of 
the note correſponds to the drawer of the bill; the maker 
to the drawer or acceptor; and the indorſee to the payee. 
When this point of reſemblihce is once fixed, the law is 
fully ſettled to be the ſame in bills and notes; and, whene- 
ver the law is reported to be ſettled with reſpect to the ac- 
ceptor of a bill, it is to be conſidered as applicable to the 
drawer (or maker) of a note: when with reſpeC to the 
drawer of a bill, then to the firſt indorſer of 'a note. The 


ſubſequent indorſers and indorfees bear an e n 
to each other.” 2 Barr. hn 15 


4 


£20. * Londan, Jan. 1, 1798: 
| -Oa deigatal, be 49 pays eto oh. Bode anon, 
twenty pounce for value receives. — * E. L. 


8 £ 140. 
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£140. | London, Dec. 2, 1798. 


Two months after date, we and each of us promiſe 


to pay to Mr. C. L. or order, one hundred and forty pounds 
value received. | e FIST 4» 


& 7 8 

Bills of exchange and promiſſory- notes, unleſs the con- 
trary be ſhewn by the defendant, are preſumed to have been 
made on good conſideration. The words value received are 
not material. 
wt — — hon not be proteſted. But three days 
grace are allowed on e notes as well as on bills. 
4 T. Rep. 151. 

'A promiſſory-note without 8 is, as e 
he parties to it, a piece of blank-paper, but ceaſes to be ſo 
hen negotiated. 1 Powell, 3414. f 

Promiſſory-notes, payable to bearer, are equally tranſ- 
ferrable as thoſe which are payable to order; and the transfer 
in both caſes entitles the fair and layful holder to an action. 
Notes payable to order are transferable by indorſement : 
. . thoſe payable-to bearer, by delivery. 1 Black. Rep. 485. 
Where two join in a note, care ſhould be taken that it 
be made, jointly and ſeverally. If it be made Jointly only, 
vou muſt ſue both together, which may be very inconve- 
nient; and, ik ſeverally only, it will require two ſtamps. 

Notes made upon condition are uſeleſe; as, as, zf he pro- 
5 ceed with the ſhip Triton to Africa.;” for, no action 
vill lie upon them, inaſmuch as they are not negotiable 
within the ſtatute. It has been determined, that a condi- 
tional note, where it would be neceſſary for the party to 
aver ſome collateral fact in order to entitle him to the 
money, is not à note within the ſtatute. And, wherever 

ſuch notes have been inadvertently or ignorantly accepted, 
it is t beſt to declare on + oe and give the notes in 

3 4 Mod. 422: Sir. — 5 
\ ” ox . 1 


1 

. « J. O. U. ten pounds“ is evidence of .a debt without a 
ſtamp. 1 E/pin. Rep. 426. * 

By the Stat. 15 Geo. III. d. 51, all ay notes, 
&c. for leſs than 20s. are void, and the perſon publiſhing 
or uttering ſuch notes ſhall forfeit not more than ¶ 20, nor 
leſs than 5. 

By the Stat. 17 Geo. UI. c. 30 all notes and bil of 
exchange, negotiable for 20s. or above, and leſs than L 5, 
ſhall ſpecify the names and places of abode of the payee, 
and ſhall be dated before or when drawn, and ſhall be pay- 
able twenty-one days after_ date, and not negotiable affer 
the day of payment. And every indorſement_ ſhall be be- 
fore the day of payment, and be dated at or before making 
thereof, and ſhall ſpecify the name and abode of the payee; 
and the ſigning ſuch note and indorſement ſhall be atteſted 
. by a witneſs, or be void: and the party ſhall forfeit not 
more than / 20, nor leſs than / 5. But, Note, the above 
ſlatutes do not ſpecify any perfect mode for recovery of che 
penalties. , | 

A note of hand under the ſtaute ſhould be to the lows. 
ing a | 


Blackburn, 21 June, 1799. 


Twenty-one days after date, I promiſe to pay to Mr. 
John Jones, of Liverpool, in the county of Lancaſter, | 
the ſum of three pounds ten ſhillings, value received, by 


Abraham Staines, 
- Witneſs, Samuel en . 


And the indorſement, Sh e 29 as caſh, thould 
be te the ng effect: 


| 29 June, 1799: 
Pay the contents to | Robert Hayes, of Eck in 


the county of Cheſter, or his * | 
_ nes. 
Witneſs, John Poole. 7 Jon 
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Zy zt Geo. III. c. 25, for every promiſſory or other 
note for payment of money to the bearer on demand, which 
may be re- ĩiſſuable after payment, at the place where the ſame 
was firſt iſſued, but not otherwife, where the ſum amounts 
to 404. and does not exceed F 5: 5, there ſhall be a ſtamp- 
duty of 32. ; and, by 37 Geo. III. c. go, 14.; total 44. 

Above C5: 5, and not exceeding £39,— 64. and 2 d.; 
total 8 4. | 

Above ( 30, and not exceeding ( 50, — 9d. and 34.; 
total, Lb 

Above L roo, ond not nn £200, — 15. 6d. and 
6d. ; total, 25. 

Where theſe promiſſory- notes all be paid by the perfonby 
whom made or ſigned and firſt iſſued, and at the place where 
firſt iſſued, ſuch perſon, notwithſtanding ſuch payment, may, 
at-any time afterwards, and ſo often as there ſhall be occa- 
ſion after every ſuch payment thereof, but not otherwiſe, 
again iſſue and negotiate ſuch notes. And every ſuch note 

is declared to be after payment, but not otherwiſe, iſſuable 
and negotiable. But, if paid by any other than the maker, 
or at any other place than the place of iſſuing, it ſhall be 
conſtrued to be ſatisfied, and ſhall be no longer negotiable, 
but cancelled. And if any perſon ſhall again iſſue any ſuch 
note, after payment by any ſuch other perſon, or at any 
other place, or if any perſon, named in ſuch note for pay- 
ment thereof, ſhall, after payment, neglect or refuſe to cancel 
it, ſuch perſon ſhall forfeit ( 20. And, if ſuch note ſhall 
not be cancelled, then, and as often as it ſhall be again 
ifſued, it ſhall be chargeable with the like duty as was 
_ firſt charged thereon, to be paid by the perſon who fhall again 
2 it. Seer. 7. 

For any promiſſory or other note payable to the bearer 
on demand, which may be re- iſſued after payment of the 
. fame, at the ſame or any other place than where firſt ;Tued, 
where it ſhall amount to ou. and not exceeding (5 5 
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a ſtamp-duty of 64.; and, by 37 Geo. Ik. an.; total 4 
is impoſed. 

Above Ls : 5, and not exceting £30, — 14 4 4; 
total, 15. 4d. F) 

It is declared that theſe notes may, as often as occaſion 
ſhall require, be again iſſued by the perſon making the 
ſame, notwithſtanding ſuch notes have been paid by the 
perſon making, or any other perſon, in PRIOR of bay 
appointment for the payment thereof. 

For every promiſſory or other note, payable rei 
than to bearer on demand, where the amount is 403. and 
not exceeding ¶ 30, — 6d. and 2 d.; total, 8d. 

Above { 30, and not ram £59, — 94. and 34. 
total, 1s. | 

Above £ 50, and not ah yn anne, £106, = 13. rh N 
total, 1s. 44. 

Above £100, and not dere c — 16 64 and 

| 64.; total 25. 

If payable on demand or otherwiſe, and de. | 
— 25. and 8 d.; total, 25. 84d. 

Every promiſſory or other note, payable „nie on 
demand, which ſhall be iſſued after payment, under 31 
Geo. III. ſhall notwithſtanding be payable to the perſon 
holding the fame, and ſuch perſon may maintain an 1 f 
thereupon. Se. 9. 

Notes on un/7amped paper can never be Rimped on any 
pretence whatever. Sectf. 19. But any bill or note, 
made after July 20, 1797, which ſhall be ſtamped with an 
improper ſtamp, but of equal or ſaperior value to the ſtamp 
required, may be ſtamped, if produced before payable, on 
payment of the duty and 408. penalty; if after 3 


on payment of the duty and FZ 10 penalty. 
The new duties commenced the 5th of July, 1997, odd 


no note, allowed by 31 Geo. III. to be iſſued 2 again, ſhall, 
A a 4 3 ut after 


360 | 
after the gth of July, 1597, be ſo iſſued, until | oe 
ſtamped with the new ſtamps. 

As to the ſtamp-duty on-ſmall notes, the Stat, 39 Geo. 
III. c. 107, after the iſt of December, 1799, impoſes a 
duty of 2 d. on every bill, note, order, or draft, whether 
payable on demand or otherwiſe, where the ſum is for {1 
or C1: 1; and of one halfpenny when for 5 5. ; 
And 24. on every promiſſory or other note, payable to 
| bearer on demand only at the place where iſſued, and 
which may be re · iſſuable aſter payment at that place, where 
for {1 or C1: 1 ;and'one halfpenny when for 5s. 
And 4d. on every promiſſory. or other note, payable to 

the bearer' on demand at two or more different places, or at 
any place different from that where it ſhall originally iſſue, 
and which may be re- iſſued after payment at the ſame or 
any other place, where for {x or EIN" 1; and one 
penny. when for 5e 4 203 6 $; 

The duty is payable 2 * giver of the note. 

Drafts, payable on demand upon a banker, reſiding 
| within ten miles of the drawer, are not liable to the duty. 
NoE bill of exchange thall be re- iſſued. But notes payable 
on demand, on which à duty of 2 d. or one halfpenny is 
impoſed, paid by perſons giving them at the places where 
firſt iſſued, may be re: iſſued; hut, if paid by any other 
perſons, or at any other place, in purſuance of appoint- 
ment expreſſed therein, ſhall be cancelled: and, if re- iſſued, 
the party ſhall forfeit C20. And ſuch notes, not cancelled, 
hut iſſued Win, Hall 8 _ EW duty as _ wk 
bee | Nen 1 11. 

otes, ſtamped with the "RO of 144 * ol malls 
hg may de re- iſſued, though paid by other perſons than 
by whom, and at other plates than where, firſt! iſſued. 
And notes e Hlublo ſhall be the jane fam of . 
3 ; {i r 31. 
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NOTICE. — See A, ne bn ud Tenants, 2 


alt a year's (not fix colin notice 20 be 

7 to quit, under a holding from year to year. 3 Hu. 
1 . Rep. 159: 2 Black, Rep, 1224. And it mul} 
ere the year. 1 T. Rep. 159. 

But, if a houſe or lodgings be taken for any time cer- 
tain, no notice to quit is neceſſary; and, where no particular 
notice is mentioned, the notice ſhould be governed by the 
taking; ſo that on a taking by the month, a month's no- 
tice is ſufficient. 1 E/pin. Rep. 94. But the reſervation of 
the rent quarterly does not diſpenſe with the neceſſity of fix 
months notice to quit. 1 Ein. Rep. 266. 

A parole notice to quit is ſufficient on a parole demiſe. 

Notice to quit at the e of the current year of the tenant's 
holding is ſufficient, though no time be mentioned. 2 Eſpins 
Rep. 589. | 
By the cuſtom of London, a tenant ike 405. l 
rent is entitled to a quarter's notice only to quit; n 
above that rent, half a year. Sinner, 6499. * 

It appears that a mortgagee may recover. in 9 
without notice to quit, againſt a tenant that claims under 
a leaſe from the mortgagor, granted after the mortgage, 
without the privity of the mortgagee. Doug. 21. 

Where a tenant, on being applied to reſpecting the com- 
mencement of his holding, informs the party that it begins on 
a certain day, and a regular notice to quit on that day is 
given, he ſhall be bound by the information he ſo gave, 
and not be permitted to ſhew that in fact it began at à dif- 
ferent time. 2 Eſpin. Rep. 635. 

Michaelmas is old Ee, if che . a _ 
ſtanding of the county authotizes it. 1 Eſpin. Rep. 199. 

A diſtreſs for rent, after the expiration of a notice to 
quit, is an unequivocal waver of the notice. But a mere 
—W heats ain do 00). receipt 
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receipt of rent after muſt be left to the * Blact. Rep. 
311 F. Rep. 161, u.: 6 7. Rep. 219. 

Where a tenant has a leaſe for a term Core ant holds 

over after the expiration of it, it is not neceſſary for the 
landlord to give notice to quit, to recover poſſeſſion by 
ejectment. 1 T. Rep. 54, 162. 

But if the landlord after ward receives rent, or does any 
act by which he manifeſts his aſſent to the continuance of 
the tenure, this turns the eſtate at ſufferance into a tenancy 
from year to year. 

The notice by 4 Geo, II. c. 28, may be given previous 
to the end of the term. Black. Rep. 1075. But, C. whe- 
ther it may not be given afterwards, though the double 
value could only be recovered from the delivery of the no- 
tice and demand of poſſeſſion? The double value may 
be recovered, though it is not mentioned in the notice to 
quit. 1 T. Rep. 53. The notice by the landlord muſt be in 
writing ; but that by the tenant, under 11 Geo. II. c, 19, 
may be by parole. 3 Burr. 1603. The double value can 
only be recovered by action of debt; but the double rent 
may be recovered by diſtreſs or otherwiſe, like ſingle rent. 
1 Black, Rep. 535. No length of time is neceſſary to the 
validity of theſe notices under the ſtatutes to entitle the 
landlord to double value. 2 Black. Com. 151, n. See 
RENT. 

If the tenant hold .over after the ——— of his term, 
or after the end of the year, when he has had a proper no- 
tice to quit, the landlord may turn his cattle upon the pre- 
miſes, but without force; and the cattle cannot be diſ- 
trained as damage feaſant by the tenant. ) T. Rep. 431. 
Where a part of the premiſes was entered upon at Can- 
dlemas and part at May Day, but the rent was payable at 
Lady-day, it was held, that half a year's notice to quit at 
Lady-day -was fulkcient- tor the whole. 2 Black. 2. 
rn 14 ebe 7 1s 30044153 | 

i If 
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holding from Michaelmas, he may inſiſt on the inſufß- 
ciency of the notice on the trial, though he made no 
objection to it at the time it was ſerved, but merely ſaid; 
] pay rent enough RN FH. TC IGRD. 
47. Rep. 361. 

Where the tenant „ . oddly ty d un bes 
his dwelling-houſe at another place, the delivery of a no- 
tice to quit to his ſervant at the dwelling-houſe is ſtrong 
preſumptive evidence that the maſter received the notice, 
and ought to be left to the jury. 1d. 464. 

The time fpecified in the notice will be ſuppoſed to be 
the end of the year, unleſs the contrary is ſhewn. 1 

The defect of a notice cannot be ſet up by a tenant, 

who controverts the title of the landlord. 

If A. B. lets a houſe to C. D. who lets it to E. F. no- 
tice to quit mnſt be given to C. D. againſt whom the 
ejectment muſt be brought to recover poſſeſſion ; but the 
eſectment muſt be ſerved on E. F. 

Generally ſpeaking, where it is required by law that 
notice ſhall be given to a party before he ſhall be 
affected by an act, leaving it at his dwelling-houſe is 
ſuffcient: but it is otherwiſe in the cafe of proceſs to bring 
a a party into contempt; there, perſonal notice is neceſſary. 
47. Rep. —_ | 

NUDUM PACTUM. — See — | 

Where 4 promiſe is made by a bankrupt after the bank- 
ruptcy to revive a debt due before, in conſideration of the 
creditor's agreeing to take no dividend, an action will lie on 
the new promiſe. Cowp. 544. 

k NUISANCE... 


If a nuiſance affects one perſon only, an action will lie, 
ih which damages my be recovered; if many, either an 
action 
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action or indiẽtment. 5 Rep, 73: 1 Inſt. 56: 1 Vent. 208. 
Nuiſances muſt be removed without riot; and ſq much of 


a thing only as dauſes the nuiſance 1 is to be el 5 Rep. 


| an 9 Rep: 55. 

It has been holden, that it is no common nuiſance to 
make candles in a tqyn : but this opinion is much doubted; 
for, it ſeems agreed, that a brewhouſe, erected in ſuch an 
inconvenient ſituation, that the buſineſs cannot be carried 
on without greatly incommotling the neighbourhood, may 
be indicted for a common nuiſance, And ſo may a glaſs. 
'houſe or ſwine-yard. The rule of law is, /ic wtere tuo u: 
alienum non lædas, ſo uſe your own as not to injure ano- 
ther. Hutt. 135: 2 Roll. Abr. 140: 1 Lutw. 99: Cre. 
Car. 367: 2 Roll. Abr. 140. 8 

It does not ſeem neceſſary to conſtitute the offence that 
the ſmell ſhould be me ſome, it is enough if it render 
the enjoyment of life and property uncomfortable, 2 Tonl, 
Dit. v. Nuiſance," col. 4. 

If one ſees his neighbour erecting a il en, he cannot 
remove it till it becomes an actual nuiſance. 12 Mod. 5 ro. 

If one does any act, in itſelf unlawful, which tends 
neceſſarily to the damage of another's property, it is a nui- 
ſance, and actionable; and it is incumbent on him to find 
ſome other place to do that act in, where it will be leſ of, 
fenſive. 3 Black. Com. 217. 

For any obſtruction to a public kighway, which } is a 
public nuiſance, although it ſhould obſtruct the party's buſi- 
neſs, an action cannot be maintained by the party aggrieved; 
the remedy is by indictment only. 1 Efpin. Rep. 148. 

Where a veſſel has been ſunk in a navigable river by 
accident or misfortune, an indictment will nor lie for a 
nuiſance in not removing it. 2 Eſpin. Rep. 675. Sed vide 
2 Till. 244. 


It has been holden tô be a common nuiſance to make 


great — in the night with a ſpeaking-trumpet. Str. 704. 


To 
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To permit a houſe near the highway to be in a ruinous 
condition. Salk. 357. Or to lay timber in a public river, 
although the ſoil on which it is laid belong to the party, if 
it obſtructs the neceſſary intercourſe. Str. 1247; Or to 
manufacture acid ſpirit, of ſulphur, vitro), or aan forts, 


in 50 vicinity of . 1 Burr. 333. * 


CLE 
NURSERYMEN. 2 Se Gardens, 
OATH. 


lt ſeems to hevs bob held formerly, that, W a de. 
mand was diſputed, and the party demanding promiſed to 


pay if the other would ſwear before 'a magiſtrate that it 


was due, and it was ſworn accordingly, that this was a 


good conſideration to ſupport an action. See Mod. 1 
4 get ee * 


Oc c PANT. | 
10 ſome hs; where the laws of other nations give Aa 


fight by occupanë y, as in lands newly created by the riſing 


of an iſland in the ſea, or in a river, or by the alluvion or 


tertliflion of the waters; in theſe inſtances, the law of 


England aſſigns them an immediate owner. For Brafon 
lays, if an iſland ariſe in the middle of a river, it belongs 
in common to thoſe who have lands on each fide thereof; 
but, if it be [nearer to one land than another, it belongs 
only to him who is proprietor of the neareſt ſhore. Brati. 
I. ii. e. 2. Vet it ſeems only to be reaſonable, where the 


ſoil of the river is equally divided between the owners of 


the oppoſite ſhores ; for, if the whole ſoil is the freehold 
of any one man, as it uſually is, wherever a ſeveral fiſhery 
is claimed, then it ſeems juſt (and ſo is the conſtant prac- 
ice) that the eyots, or little iſlands, ariſing in any part of 
a BY | the 
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the river, ene the) ee of l that owneth the 
wy payer i | 

However, in caſe a new dats ble th though 
the en lies: gave it-to the occupant, 'yet ours gives it to 


che king, Brac. I. ii. . 2: Callis of Sewers, 22. And 


as to lands gained from the ſea, either by alluvion, by the 
waſhing up of the ſand and earth, ſo as in time to make 
terra firma; or by dereliction, as when the ſea ſhrinks back 
below the uſual water-mark ; in theſe caſes, the law is 
held to. be, that if this gain be by little and little, by ſmall 


and imperceptible degrees, it ſhall go to the owner of the 


land adjeining. 2 Roll. Abr. 170: Dier, 326. For, de mi- 
nimis non curat lex ; and, beſides, theſe owners being often 
loſers by the breaking in of the ſea, or at charges to keep 
it out; 4his poſſible gain is therefore a reciprocal conſidera- 
tion for ſuch paſſible charge or laſs. But, if the alluvien 
or dereliction be ſudden and confiderable, in this caſe, it 
belongs to the king ; for, as the king is lord of the ſea, 
and ſo owner of the ſoil while it is covered with water, it 
is but reaſonable he ſhould have the ſoil when the water has 
leſt ĩt dry. Callis, 24, 28. So that the quantity of ground 


gained, and the time during which it is being gained, are what 


male it either the kingꝰs or the ſubjeR's property. In the 


ſame manner, if a rivex, running between two lordſhips, 


by degrees gained upon the one, and chereby leaves the 
other dry, the owner who loſes his ground thus impercepti- 


bly has no remedy ; but, if the courſe of the river be 


changed by à ſudden and violent flood, and other haſty 
means, and thereby a man loſes his ground, it is ſaid he 
hall have what the river has left in any other 3 
n Calis, 28. 


Orricks, SALE OF. 
The Star, 5 and 6 Edw, VI. c. 16, declares: all ſecurities 


given for the ſale of offices unlawful. And, if any perſon 
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ſhall bargain or ſell, or take any reward, or promiſe of re- 
ward, for any office, or the deputation of any office, con- 
cerning the revenue, or the keeping of the king's caſtles, 
or the adminiſtration or execution of juſtice, unleſs it be 
ſuch an office as had been uſually granted by the juſtices of 
the King's Bench or Common Pleas, or by juſtices of 
afſize ; every ſuch perſon ſhall not only forfeit his right to 
ſuch office, or to the nomination thereof, but the perſon 
giving ſuch reward, &c. ſhall be diſabled to hold ſuch 
office. 

The plaintiff procured for his brother (defendant's teſ- 
tator) a place in the Exciſe, by his intereſt with the 
commiſſioners, and the teſtator gave him a bond conditioned 
for the payment of C10 a year during his life: he died, 
having omitted Re for ſome years before his death ; 
and the plaintiff having put the bond in ſuit, equity re- 
lieved the defendant againſt it, as occaſioning extortion, 


corruption and the fale of offices. 3 P. Ws, 39. See 


alſo 2 Wilſ. 133. 

But it has been decided, that, where an office is within 
the ſtatute, and the ſalary certain, if the principal makes a 
deputy, reſerving by bond a leſs ſum out of the ſalary, it is 
good; or if the profits are uncertain, reſerving a part, 
(as half the profits,) it is good ; for, the fees ſtill belong to 


the principal, in whoſe name they muſt be ſued for. Salt. 


466. But, where a perſon ſo appointed gives a bond to the 
principal to pay him a ſum certain, without reference to 


the profits, this is void under the ſtatute. Salk. 465. 
I To offer money to an officer of ſtate, to procure. the re- 
verſion of an office in the gift of the crown, is a miſde- 


meanor at common law, and puniſhable by information ; 


and even the attempt to induce him under the influence of a 
bribe is criminal, though never carried into execution. 4 


— 
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Any contract to procure the nomination to an office 
not within the Stat. 6 Edw. VI. is defective on the ground 
of public policy; and the money agreed to be . is not 
recoverable, 1 Bro. Chanc. Rep. 14. 


ONMNIUM: 


When a loan to government is bir a certain ſum lent 
at auy fixed rate of intereſt, it is evident the gain of the 
ſubſcribers muſt entirely depend upon the market- price of 
ſtock, bearing the ſame intereſt, being higher when they 
may have occaſion to diſpoſe of their new ſtock than the 
price at which they made their agreement with the mi- 
niſter; but of late years the terms of the loans have gene- 
nerally conſiſted. of ſeveral diſtinct articles; as of 3 or 4 
per Cent. Conſols, Long Annuities, and lottery-tickets. 
And the term. Omnium includes all the ſeveral articles in the 
contract between government and the original ſubſcribers; 
e. 8: £1000 Omnium, of the year 1795, contained, 


: en 4 
750: 0:0 3 per Cent. Conſols. 


250: ©: © 4 per Cent. Conſols. 
"3: 3 : 9 Long Anhwny. © 
159: 14 : 57 Imperial 3 per Cents. 
"9: 11 : 8 Imperial Annuity, © 
"7: o rr ves Long Annuity. 
fg Yelp Faux. 


OPTION. 


" When one of two r is to be performed, the option 
s in the perſon who is to perform. Doug, I4, 1 5. 


' ORDNANCE-DEBENTU RES. 


Theſe bills are iſſued by the Board of Ordnance to 
perſons contracting for — &c. purchaſed in that de- 
| partment ; 
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partment; and, as they are not payable at any fixed period, 
and do not bear intereſt, there is always a diſcount upon 
them, which has ſometimes been very conſiderable. Al- 
though theſe bills are not originally entitled to any intereſt, 
it was thought proper to allow the proprietors of thoſe 
funded in 1784 and 1785 to add intereſt to them, at 4 per 
cent. after the expiration of fiſteen months from the re- 
ſpective dates of the bills. Fairman, 92. 


PARDON. | 

There are three ways by which accomplices obtain a 
right to a pardon. © 1. By approvement. 2. By coming 
within the Stat. 10 and 11 W. III. c. 20, ſet. 5. 3. By 
being entitled to it by the royal proclamation. Cowp.. 331. 

An accomplice, though not within any of the three fore- 
going caſes, may, if admitted a witneſs under the practice al- 
lowed, if he behaves fairly and diſcloſes the whole truth, 
obtain a recommendation to mercy. But a juſtice of peace 
has no authority to ſelect whom he pleaſes, and to tell ſuch 
offender he ſhall be a witneſs. Ibid. 


PARENT Axp CHILD. 


A parent may juſtify an aſſault in defence of his child, 
and may have the benefit of his children's labour while they 
live with him and are maintained by him. He has no 
power over his child's eſtate but as his truſtee or guardian, 
and muſt account for the rents when he comes of age. 
1 Black. Com. 453. 

The claims of a child, who makes earnings, and lives 
with the parent, who has regularly performed the duty of 
maintenance, is a queſtion on which there have been diffi- 
culties ; chiefly perhaps from the general principle ſtrongly 
tending' one way, while the ſentiments of humanity and 
compathon ſeemed to eſtabliſh a ground of equity on the 
other hand. Gilb. Evid. 939: 2 Vex. 675. | 
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In the caſe here referred to, the father became a bank- 
rupt, and the Court of. Chancery let in the child as a cre. 
ditor for money it had earned, and which had been received 
by the father; although the child had, during the time, 
dwelt with the father, and was maintained at his expenſe. 

A father may maintain an action of treſpaſs for breaking, 
&c. his houſe, and debauching his daughter, by which he 
loſt her ſervice, though the daughter be above twenty-one 
years of age, where acts of ſervice are proved, though 
there be no contract for ſervice. 2 7. Rep. 166. See S- 


. DUCTION. 


| And an aQtion will lie at the ſuit of the father for beating 

the ſon, whereby the father left his ſervice; and it need 
only be proved in ſuch action, that the ſon lived in the 
houſe of the father, 2 de ROI Mr e 


ol 18 | 
PAROLE. — See Contrafts. 


A parole demiſe for five years is not a good leaſe for 
three years by the Statute of Frauds and Perjuries, for ſuch 
a demiſe will only operate as a leaſe or tenancy at will by 
the expreſs words of that ſtatute. 4 7. Rep. 680. By the 
ſtatute above-mentioned, a leaſe for more than three years 
muſt be in writing. 29 Car. II. c. 3. And a leaſe not 
exceeding three years, in which the rent reſerved amounts 
to two-thirds of the improved value, is good without WTl- 
ting; but all other parole leaſes or agreements for any 
intereſt in lands have the effect of eſtates at will only. 
Bull. N. P. 279. 


PARTNERS. 


Partners or copartners are perſons who enter into trade 
or buſineſs jointly, and to partake in ſuch proportions as 


are agreed upon of the _— and loſles. | 
12 1 
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The true criterion of partners is that they ſhare in all 
riſks of profit and ad 2 1 Black. 998 : I H. Black. rats 2 
Doug. SS. 

A partnerſhip may exciſe 7 in a pee concern or buſi- 
neſs, and bind the apr 0 to matters only connected with it. 
1 Eſpin. Rep. 29. | 

Perſons, who jointly undertake any Angle concern, are 
not conſidered in the eye of the law as general copartners, 
ſo as to be ſubje& to a joint commiſſion of bankruptcy. 
Doug. 556. 

A. B. C. and D. entered into an emen to purchaſe 
goods i in the name of A. only, and to take aliquot parts of 
the purchaſe ; but it did not appear that they were jointiy to 
reſell the goods. On the failure of A. the oſtenſible buyer, 
B. C. and D. were held not anſwerable to the ſeller as 2 
ners. 1 H. Black. 37, 44. 

A man who advances money to a trader; and becomes 
mereby intereſted in the profits of the trade, oftentimes 
makes himſelf a ſecret partner, though it does not in all 
caſes conclude him ſo. And Mr. Juſtice Blackftone ſays, 
that the true criterion (when money is advanced to a trader) 
is to conſider whether the profit or premium is certain and 
definite, or caſual, indefinite, and depending on the accidents 
of trade: in the former caſe it is a loan; in the , 2 
' partnerſhip. 2 Black. Rep. 998, 999. ; 

The law is clear, that dormant partners; when diſcover- 
ed, are liable to debts. Doug. 371. 

Each partner has the entire poſſeſſion of every part as 
well as the whole, each having an undivided moiety of the 
whole, and not the whole of an undivided moiety. They 
are joint tenants in the ſtock, not only of that which was 
in being at the time of entering into the partnerſhip, but 
they continue joint tenants throughout, whatever changes 
may take place. 1 Yez. 242 :. Cop. 448. And, being 
ſeized per my et per tout, (by the half an and by the whole,) each 
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is entitled to be allowed againſt the other any thing he has 
advanced, and to charge the other in account with what 
that other has not brought in, or has taken out, more than 
he ought. Cowp. 471 : 1 Hez. 244: Pre. Chanc. 285. 
Where three had employed the defendant to ſell timber, 
in which they were jointly concerned: two of them he had 
paid their exact proportion, and they had given him a re- 
ceipt in full of all demands: the third brought an action for 
the remainder, being his ſhare ; and it was objected, as this 
was 2 joint employment by three, one alone could not 
bring the action; but it was ruled by Lord Mansficld, that 
where there had been a ſeverance, as in this caſe, one alone 
might ſue. Eſpin. Dig. 117. 

The rule of law with reſpect to partners is, that, upon 
the death of one, the partnerſhip-property veſts in the ſur- 
vivor, as a truſtee for, and ſubje& to an account with, the 
repreſentatives of the deceaſed partner for his ſhare ; from 
which principle it follows, as of courſe, that the executor 
of the deceaſed partner cannot collect the partnerſhip-debts, 
or commence an aCtion for the recovery thereof. No one 
but the ſurviving partner can. enforce the payment of the 
partnerſhi nor will any of the partnerſhip-debtors 
be. juſtified in payment of the debts to any one but him and 
ſuch perſons as he ſhall appoint, On this principle the 
accounts muſt be taken, and nothing can be conſidered as 
the ſhare of the ſurvivor till that is done, becauſe of the 

. continuance of the property in the ſtock of the repreſenta- 
tive of the deceaſed partner, who has a ſpecific lien there- 
on, although the ſurvivor afterwards dies or becomes 
bankrupt. 

And, if the partnerſhip i is diſſolved by conſent, that does 

not determine the legal intereſt, which continues as before; 


ſo that the property of the ſtock of the partner going out 


is not diveſted thereby, but he remains equally entitled as 
joint tenant wich the other; and, in a bill for an account, 
the 
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the ſtock would be ſubjected for his ſatisfaction. And as, 
between one partner and the ſeparate creditors of the other, 
they cannot affect the ſtock any farther than that partner 
could whoſe creditors they are. 1 Yez. 242. 

But there are exceptions to this rule, particularly in the 
caſe of farmers; for, the _—_— adminiſtrator of a 
farmer, being bound to perform the bnditions of the leaſe 
to the lefſor, and having the right to manage the farm or to 


cauſe it to be managed for his advantage, this right and 


this engagement diſtinguiſh his condition from that of the 
executors and adminiſtrators of partners in other concerns ; 
inaſmuch as he cannot be excluded from reaping his ſhare 
of the benefit of the farm, even although the partners had 
not begun to manage it before the death of the partner to 
whom he ſucceeds. Watſ. 437. 

Where a partnerſhip expires by efluxion of time, one in- 
tending to continue the trade, and the other will not, an 
action at law may be brought, or bill in equity filed, for an 
account, and to reſtrain the diſpoſing of the goods, the poſ- 
ſeſſion of which may be wrongfully withheld. 

The right in law and juſtice, which one partner has a- 
gainſt another after a difſolution of partnerſhip, clearly is 


not to change the poſſeſſion, or to make an actual diviſion 


of ſpecific effects; for, one partner may be a creditor of 
the partnerſhip to ten times the value of all the effects. 
The other partner, in that caſe, can only have a right to 
an agcount of the partnerſhip, and to the balance, if any, 
due to him on that account; and no perſon deriving under 
a partner can be in a, better condition than himſelf. His 
executor ſtands in the very ſame light: ſo the affignees 
under a commiſſion of bankruptcy againſt one partner muſt 
be in the ſame ſtate. They can only be tenants in com- 
mon of an undivided moiety, ſubject to the rights of che 
other partner. Cowp. 448, 471: 12 Med. 446, 7. | 
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If partners diſſolve their partnerſhip, they who deal with 
either, without notice of ſuch diſſolution, have a right 
againſt both. Cowp. 449. 

If, on an execution againſt a partner, the partnerſhip. 
goods are taken and ſold, the ſheriff is to pay over to the 
other a ſhare of the produce proportioned to his ſhare in 
the partnerſhip-effeCtsptto be ſettled on a reference to the 
maſter. Doug. 627, 650. 

On an execution againſt one partner, the ſheriff muſt 
. ſeize all the goods; for, the moieties are undivided ; and, 
if he ſeize but a moiety, and fell that, the other copartner 
will have a right to the moiety of that moiety. There- 
fore he muſt ſeize the whole, and ſell the moiety thereof, 
and then the vendee will be tenant in common. 1 Salk. 
392: 3 Salk. 61: 2 L. Raym. 811: Doug. 627. 

If a creditor of one partner takes out execution againſt 
the partnerſhip- effects, he can only have the undivided ſhare 
of his debtor; and muſt take it in the ſame manner the debtor 
himſelf had it, and ſubject to the rights of the other partner. 
Cowp. 449- T 

Where the partnerſhip- effects are ſold, the proportion 
may be ſettled by a reference to the maſter. Doug. 627. 

Where one partner commits an act of bankruptcy and 
the other not, a commiſſion will go againſt the one, for 
he owes the debt. Watſ. 416. 

Partnerſhips are diſſolved by bankruptcy, by an execu- 
tion, and by agreement. Cowp. 449: 4 Burr. 2176. 

One partner may ſuſtain an action for money had and 
received againſt the other partner, for money received to 
the ſeparate uſe of the former, and wrongfully carried to 
the partnerſhip-account. 2 T. Rep. 476. 

If one partner orders goods, without diſcloſing the names 
of the other partners and the goods be afterwards delivered 
to them all, they are all liable, -becauſe the delivery and the 


ſale make one entire contract, and the delivery is ſuppoſed 
| "7 _ 
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to be according to the ſale. MS. Bull. Trin. 32 Geo. III. 
Saville v. Robinſon and another. 

Several, on entering into partnerſhip, borrow money of 
ſeveral perſons to carry on their joint trade, the lenders can- 
not maintain actions againſt all the partners. Id. ; 

Money lent to one partner for his own expenſes, while 
engaged in the partnerſhip-buſineſs, ſhall be deemed a * 
nerſhip-debt. 1 E/p:n. Rep. 406. | 

Where one partner takes out more money from the part- 
nerſhip⸗ſtock than his ſhare amounts unto, it was formerly 
held that the partnerſhip-creditor had a right to come upon 
the ſeparate eſtate of that partner for ſo much. 1 Atk. 225. 
But the rule ſeems to be now ſettled, that this cannot be 
done, unleſs it can be ſhewn that the partner acted fraudu- 
lently, with a view to benefit his ſeparate creditors at the 
expenſe of the joint creditors. 1 Cooke's B. L. 547. | 

Where a balance of accounts is ſtruck between partners, 

on the diſſolution of their partnerſhip, and there is a pro- 
miſe to pay, an action at law will lie. 2 T. Rep. 438. 
A bond-creditor, where partners are jointly and ſeverally 
bound, may, under a bankruptcy, make his election to 
come againſt the joint or ſeparate eſtate; but not againſt 
both, except for the deficiency, and after the other creditors 
are paid. 1 A. 107 : 2 Chan. Caſ. 139. 

Where a bill or note is drawh in favour of two or more 
in partnerſhip with one another, an indorſement by one 
will bind both, if the inſtrument-concern their joint trade; 
ſo, where it is in favour of them, or either of them, an in- 
dorſement by one is a ſufficient transfer, though they be not 
in partnerſhip. Fat}. 54: Ha, 68. 

So one of two joint traders may accept a bill drawn on 
both, if it concerns the joint trade ; but otherwiſe, if it con- 
cerns the acceptor only, in a diſtinct intereſt and reſpect. 1 


Salk. 126. 5 
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So, where a bill is drawn by two, made payable to them 
or their order, it would ſeem from principle that either 
might transfer without the other; for, when two perſons 
join in the ſame bill, they hold themſelves out to the world 
as partners, and for that purpoſe are to be treated as ſuch, 
Watf. 54: Doug. 630. 

But, where one partner puts the name of the firm on a 
bill, but the party, at whoſe requeſt it is done, and who 
receives the bill, knows that it is not on the partnerſhip- ac- 
count, nor for their benefit, he ſhall not be allowed to re. 
cover againſt the firm. 2 Eſpin. Rep. 524. 

In a general partnerſhip, payment to one party is pay- 
ment to all. 12 Mod. 447. | 

So, if they all, except him to whom the payment was 
made, were bankrupts, the payment is only unavoidable as 
to his proportion. 5 Vin. Abr. 16, 245. 

And, if there be four partners, whereof three are bank- 
rupts, and their ſhares aſſigned, and a payment be made 
to him who 1s no bankrupt, it is a payment to all the af- 
ſignees; for, now they are all partners. 12 Mod. 447. 

If one partner borrows any money out of the general 
partnerſhip-trade, his own ſhare ſhall be anſwerable for it; 
and he ſhall not be permitted to come into equity and pray 
an account, without making a be for the debt, 
Wan/. 72. | 

If a partner, who takes the fame care of the common 
affairs of the partnerſhip as he does of his own, ſhould 
fall into ſome ſlight fault, without any evil intention, he is 
not anſwerable; a partner never being conſidered as reſpon- 
fible for any accident, unleſs occaſioned by ſome fault, for 
which he ought to be anſwerable. It has been made a 
queſtion, whether a partner, like a bailee, is accountable ._ 
for fraud only, or whether he is alſo accountable for his 
| negligence in carrying on trade; and it now prevails that he 
is anſwerable for all the damages which — through his 
fault. Hat). 152. 

But, 
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But, if a man fails in having uſed the moſt exact dili- 
gence, ſuch a failure is not comprehended under the term 
culpa, or Fault; for, a partner is not liable to anſwer da- 
mages, if, in regard to the goods of the partnerſhip, it ap- 
pears that he has uſed the ſame care and diligence towards 
them which he has uſually obſerved in keeping his own in- 
dividual property. Id. . h 

In carrying on a partnerſhip- trade, the powers of each 
partner arg in general diſcretionary; but, at the ſame time, 
partners ought not to act in matters of importance, with- 
out conſulting together, provided opportunity offers; for, 
though a partner is only bound to take the ſame care as of 
his own, and may not be liable to make good any loſs ari- 
fing from his judging wrong, in a caſe where he had au- 
thority to act, yet, if it be made out that he exceeded his 
power, and the event prove unſucceſsful, he muſt bear the 
loſs. If it were otherwiſe, indiſcreet partners might lead 
thoſe with whom they were connected into the worſt of 
difficulties againſt their conſent. Waiſ. 154. 

In partnerſhip-concerns nothing can be conſidered as the 
excluſive right or actual ſhare of one partner, but his pro- 
portion of the reſidue upon a balance of the accounts 
ſtruck between them. Cowp. 451. 

If one of ſeveral partners is concerned in ſmuggling, on 


account of the copartnerſhip-trade, the crown may go a- 


gainſt any one of the partners for the whole eta Watf. . 
256: Bunb. 298. 
In all partnerſhip- contracts, wha money 1s furniſhed 


by one fide only, if the caſualty goes to the interęſt of ſuch 


money only, and not to the principal, it is uſury ; and the 
lender is precluded from recovering any thing in an action 
at law founded upon ſuch an uſurious contract. But, at 
the ſame time, to make a contract uſurious, there muſt be a 
loan of money, wares, merchandizes, or other commodities, 
to be repaid and reſtored to the lender with higher intereſt 

than 


1 
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than the ſtatute allows. It is eſſential that the thing lent is 
to be returned; for, it cannot be a /oan, unleſs the money, 
or thing borrowed, is to be reſtored. The making illegal 
intereſt precarious, if the loan of the principal money or 
thing is to be reſtored, will not take it out of the ſtatute; 
nor will any other ſhift or contrivance whatſoever. Maisſ. 
295: 1 T. Rep. 200: 3 Wl. 395. 

If money be lent on a riſk at more than legal intereſt, 
and the caſualty affects the intereſt only, it is uſury ; for, 
the party is ſure to have the principal again at all events. 
But, if the intereſt and principal are both in hazard, it is 
not then uſury, As in the caſe where one went to New. 
foundland, and another lent him Z 1100 for a year to victual 
the ſhip; and, if he returned with the ſhip, he would have 
ſo many fiſh, and at ſuch a rate, which exceeded the in- 
tereſt allowed by the ſtatute ; and, if he did not return, he 
would then . loſe his principal; it was adjudged to be no 
uſury. IJbid.: Cro. Fac. 209. 

And when there is a hazard that the party may have leſs 
than his intereſt, it is no uſury. Hatſ. 297: Show.8: 
Cemb. 125 S. C.: Carth. 67, S. C. 

And it is alſo eſtabliſhed, that a loan at more than the legal 
intereſt is not uſury, if, by the repayment of the principal, 
the borrower may avoid the intereſt. 5 Co. 69, 6. 

After a partnerſhip is entered into, and begun to be car- 
ried on, the ſignature of each partner is uſually ſent to the 
correſpondents ; and ſo continues to be ſent, as new . 
pondents ariſe. //at/. 153. 

And, when a new partner is-admitted, although there be 
no public notice of the alteration in the firm, his ſignature 
- . Gught to be tranſmitted, with an intimation of the change 
in the copartnerſhip, to all their correſpondents. Never- 
theleſs, mercantile houſes that have been long eſtabliſhed 
often retain the old firm, though all the original partners be 


dead or withdrawn. 107d. | 
When 


189 1 

| When a partnerſhip is diſſolved, it ought not only to be 

| advertiſed in the Gazette, but in the provincial papers; and, 
beſides this, notice ſhould be given to the perſons with 
whom the firm have dealed ; and every other poſſible pub- 
licity given it, to prevent the one being afterwards injured 

by credit being given to the other. In the caſe of Godfrey 
againſt Turnbull and Macauley, Trin. 35 Geo. III. Lord 
Kenyon declared, that notice in the Gazette of diſſolution 
of a partnerſhip is ſufficient notice to the world; at leaſt 
as againſt thoſe who have had no previous dealings with the 
firm. 1 Eſpin. Rep. 371. 

For the encouragement of trade, there is no ſurvivorſhip 
of a capital, or ſtock in trade, among merchants and tra- 
ders; for, it is a maxim of law, jus accreſcendi inter mer- 
catores, pro beneficio commercii, locum non habet; (1 In}t. 
182 ;) © for the benefit of commerce, there is no right of 

9 ſurvivorſhip among merchants.” 

It would ſeem, that, if any of the legatees, or perſons 
entitled to the effects of a deceaſed partner, ſhould become * 
injured in conſequence of any indulgence granted by his 
executors or adminiſtrators to the ſurviving partner, the "4rd 
executors will become perſonally anſwerable to ſuch Jega- | 
tees, or perſons entitled, to the full amount of the injuries 
they may ſuſtain. If, therefore, a ſurviving partner refufes 
to come to an immediate account, the executors ſhould, 
without delay, file a bill in equity againſt the ſurviving 
partner, praying an account, and a receiver, and for ge- 
neral relief and protection. Executors, in ſuch caſes, may 
act prudently in advertiſing for debtors to bring in their 
accounts, &c. , 

If two partners refer all matters in difference between 
them, the arbitrator may diſſolve the partnerſhip. 1 Black. 
Rep. 475. 

A debt due to two partners may be ſet off by the ſurvivor 
to an action brought againſt himſelf, 1 Ein. Rep. 47. 

Money 


+ 
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Money lent to one partner for his own expenſes, while 
engaged in the partnerſhip-bulineſs, is a partnerſhip- debt. 
1 Eſpin. Rep. 406. wg 

One partner cannot bind the other partners by deed, but 
he may by drawing or accepting bills of exchange. ) T. 
Rep. 207, 210. 

Where a partner has withdrawn his name from a firm, 
though he continues to receive part of the profits as a dor. 
mant partner, it is not ground of nonſuit that his name is 

not joined in an action againſt the other partners. 2 Eſpin. 
Rep. 468. | 
An action cannot be maintained by ſeveral partners for 
goods ſold by one of them living in Guernſey, and packed 
by him in a particular manner for the purpoſe of ſmuggling, 
though the other partners, who reſided in England, knew 
nothing of the ſale ; for, the act of one is in this reſpect the 
act of all: and it is a contract by ſubjects of this country 
made in contravention of the laws. This caſe muſt be con- 
fidered in the ſame light as if all the partners lived in 
England. 3 7: Rep. 454- 

In actions againſt partners, all muſt be named; and, if 
any are omitted, thoſe ſued may plead in abatement : but, 
as they are bound in their plea to ſhew who their partners 
are, and as each party muſt pay their own coſts, it is not 
often done. 5 Burr. 2611 : 2 Bl. Rep. 695. 

When ſome of the parties to a contract are out of the 
juriſdiction of the court, they muſt be coy in the action, 
and outlawed. 6 T. Rep. 327. 

So, where there 1s a joint demand, and one wilt not 
join in the action, he muſt be ſummoned and ſevered. 

Wat). 357. 
Where one partner is out of the 1 405 the partner 


before the court ſhall pay che whole of a joint demand, 
Matſ. 356. 


PART- 


[ 387 


PART-OWNERS. 


Part-owners are thoſe who are joint owners in ſhips, 
&c, — Where there are part- owners of a ſhip, the majori- 
ty may fit her out, without the ponſent of the reſt. But, 
if they do, ſuch majority run all hazards, and are. to par- 
take of the profits. Show. 13, 30. 

Action lies as well againſt the part-owners. of a ſhip, for 
the loſs or ſpoiling of goods delivered to the maſter, as 
againſt the maſter ; for, as a maſter of a ſhip is chargeable 
in reſpe& of his wages, ſo are part-owners in reſpe& of the 
freight. Show. 30, 105 : 3 Lev, 259. 


PARTY-WALLS. 


The Stat. 14 Geo. III. c. 78, ſect. 41, intended to throw 
the burden of party- walls on perſons to whom long leaſes 
had been granted, with a view to an improvement of the 
eſtate, and who afterwards underlet at a conſiderable increaſe 
of rent. 3 T. Rep. 458. 

That the owner of the improved rent, not of the ground- 
rent, is liable to pay the expenſes of a party-wall. See Id. 
and 5 T. Rep. 130. 

The leſſor of a houſe at rack-rent (there being no other 
perſon entitled to any kind of rent) is liable to contribute to 
the expenſes of a party-wall, under the Stat. 14 Geo. III.; 
though the lefſee has improved the houſe demiſed. 8 7 
EKep. 214. 


PATENT. 


A patent is void if the ſpecification be ambiguous, or 
give directions which tend to miſlead the public. 1 7: 
Rep. 602. | 

So, if the patentee ſay that, by one proceſs, he can pro- 
duce three things, and he fail in one of them. Id. 

| So, 
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So, if the ſpecification direct the ſame thing to be pro- 
duced ſeveral ways, or by ſeveral mV) ingredients, aad 
any one of them fail. Ibid. 

So, if the invention conſiſts in an addition or improve. 
ment only, and the patent is for the. whole machine, &c. 
Bull. N. P. 76. 

The general queſtions on patents are, 1. Whether the 
invention were known and in uſe before the patent? 2. 
Whether the ſpecification is ſufficient to enable others to 
perform it? Id. | 

The meaning of the ſpecification is, Fw dihers may be 
caught to do the thing for which the patent is granted, after 
the term is expired. Ibid. 

If the patent is void, the patentee cannot enforce the per- 
formance of a covenant for the obſervance of the excluſive 
right, entered into by another, in contemplation of its being 


my 3 T. Rep. 438. 
PAWNING. 


A pawnbroker muſt take out an annual licenſe; for 
which, if within the bills of mortality, he ſhall pay C10; 
elſewhere, CS; or forfeit £ 50; and muſt have over his ſhop- 
door his name and the word PAWNBROKER, in legible cha- 
racers, or forfeit Z 10 for every week. 25 Geo. III. c. 48: 
29 Geo. III. c. 57. Confirmed by Stat. 31 Geo. III. 
c. 52: 33 Geo. III. c. 53: and 36 Geo. III. c. 81. 

| Rates of Interefl. — For every pledge, on which is lent 
a ſum not exceeding 25. 64. one halfpenny, for any time 
not exceeding one calendar-month, ſhall be paid ; and the 
| ſame for every month afterwards, including the current 

month in which ſuch pledge ſhall be redeemed. 
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and ſo on progreſſively, and i in proportion for ny dum not 
exceeding 405. 

When the money lent exceeds 405. and does not ballad | 
42.5. eight-pence ; and, if exceeding 425. and not exceeding 
(ic, after the rate of 3d. for every 205. per calendar- 
month; and ſo in proportion for any fractional ſum. 

Where any intermediate ſum lent upon any pawn ſhall 
exceed 25. 6d. and not 40s. the pawnbroker may take 
after the rate of 4d. for the loan of 205. by the pe 
month, including the current month. 

Provided that, on applying to redeem within favor days 
after the end of a month, it may be done without pay- 
ing any thing by way of profit for the ſaid ſeven days. 
And, after the expiration of the faid ſeven days, and before 
the expiration of the firſt fourteen days of another month, 
they may be redeemed, on paying the profit for one month 
and a half; but, after fourteen days, the broker will be 
entitled to the whole ſecond month; and 10 of "oy ſub- 
ſequent month. 

The pawnbroker muſt alſo put up a table of rates in a 
conſpicuous part of his ſhop, on forfeiture of £'5; and 
muſt enter an account of goods pawned in a book; and 
give a note, containing a deſcription of the goods pawned, 
and the money advanced, with the day of the month and 
year, and the names of the parties; and the name of the 
ſtreet and number of the houſe ; and whether he is a lodyer 
or the keeper of ſuch houſe, by uſing the letter L. if a 
lodger, and the letters H. K. if a houſekeeper; and alſo the 
name and abode of the owner, if the party pawns for ano- 
ther. And the perſon pawning is required to take the ſame. 
— Where the ſum lent is under 55. it ſhall be given gratis. 

If 5s. and under 10s. there ſhall be paid to the pawn- 
broker one halfpenny. 

If 105. and under 20s. — 12. 
If 20s. and under Z's, — 24. 
If £5, or upwards, — 44. 
Which 
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Which note ſhall be produced, before the pawnbroker 
ſhall be obliged to re- deliver ſuch goods; . except a note 
ſhall have been loſt, miſlaid, deſtroyed, or fraudulently 
obtained from the owner. The broker, at the requeſt of 
any perſon who ſhall repreſent himſelf as the owner, ſhall 
deliver him a copy of the note, with the form of an affida- 
vit of the circumſtances; for which, if the money lent 
ſhall not exceed 105. the broker ſhall receive 19. : and, if 
above 10s, the ſame as for the original note. And the 
party ſhall, to the ſatisfaction of a juſtice, verify on oath 
the circumſtances ; on which he may redeem, _— the 
note and affidavit with the broker. 

And all pawned goods ſhall be forfeited at the expiration 
of one year: unleſs, before the end of the year, the party 
give notice not to ſell them, when he may redeem them at 
any time within three months. 

Perſons producing the note are to be deemed the owners 
| unleſs it has been loſt or obtained and proceeded upon as 
aforeſaid ; and unleſs he has had previous notice from the 
owner not to deliver the goods, or that they are ſuſpected to 
have been fraudulently or feloniouſly obtained. 

Perſons pawning goods the property of others, not being 


employed or authorized by the owner, ſhall forfeit 205. and 


the value of the goods, or be committed to hard labour not 
leſs than one, nor more than three, months, and be pub- 
licly whipped. 

; Perſons forging or altering notes, or knowingly uttering 
or ſelling them knowing them to be forged or altered, ſhall 
ſuffer à like impriſonment. And the perſon, or his ſervant 
or agent, to whom a note ſhall be uttered or offered, having 
reaſon to ſuſpect that it is forged, may ſeize the party, and 
deliver him to a conſtable. 

And perſons offering goods in pawn, unable or unwilling 
to give account of themſelyes, or giving any falſe informa- 
tion; or if there ſhall be any other reaſon to ſuſpect them 

| | to 
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to be ſtolen, or illegally or clandeſtinely obtained; or per- 
ſons claiming to redeem goods without colour of title; may 
be in like manner ſeized. And the juſtice, if he ſees any 
cauſe to ſuſpeCt the goods were ſtolen, &c. he may commit 


him for farther examination. 
Pledging is a bailment of goods by a debtor to his credi- 


tor, to be kept till the debt be diſcharged. 


A pawn is therefore a thing delivered by way of pledge, 
and is called vadium ; and in ſuch goods the pawnee has a 
ſpecial property : and the law expects that ordinary dili- 
gence be uſed to preſerve goods ſo pledged from loſs or in- 
jury. Thus it has been. ſaid, as to jewels pawned to a 
lady, that, if ſhe keep them in a bag, and they are ſtolen, 
ſhe ſhall not be anſwerable ; but, if ſhe go with them to 
a play, and they are ſtolen, ſhe ſhall. Bull. N. P. Ja. 

But, as it feems that a bailee cannot be conſidered as 
uſing ordinary diligence, who ſuffers the goods bailed to be 


taken by fealth out of his cuſtody, a reſpectable opinion 


ſuggeſts, that it follows, that a pawnee ſhall not be diſ- 
charged if the pawn be ſimply Holen; but that his debt ſhall - 
not be extinguiſhed if he be forcibly robbed of it, without 
his fault. Jones L. of Bailment, 76. 

And this agrees with the manner in which Lord Holt 
puts the caſe. - If,“ ſays he, © ſhe keep the jewels 
« locked up in her cabinet, and her cabinet be broken open, 
and the jewels taken thence, ſhe will not be anſwera- 


dle.“ L. Raym. 917. 


A general bailee has a limited property in the goods en- 
truſted to his care. He may not, however, «ſe them, on any 
account, without the conſent of the owner, either expreflly 
given, if it can poſſibly be obtained, or at leaſt ſtrongly 
preſumed ; and this preſumption varies as the thing is likely 
to be better or worſe, or not at all affected, by uſage ; 
ſince, if Caius depoſit a ſetting- dog with Titius, he can 


OY be ſuppoſed unwilling that the dog thould be uſed 
e. fot 
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for partridge-ſhooting, and thus be confirmed in thoſe ha- 
bits which make him valuable; but, if clothes or linen be 
depoſited by him, one can ſcarcely imagine that he would 
ſuffer them to be worn. And, on the other hand, it may 
juſtly be inferred, that he would gladly indulge Titius in the 
liberty of uſing the books of which he had the cuſtody, 
ſince even moderate care would prevent them from 
injured. In the ſame manner it has been holden, that the 
pawnee of goods, which will be impaired by uſage, cannot 

uſe them ; but it would perhaps be otherwiſe if the thing 
pawned actually required exerciſe, and a continuance of 
habits, as ſporting-dogs and horſes. Jones on Bailments, 80. 

It is ſaid that, where the pawnee is at any expenſe to 
maintain the thing given in pledge, as, if it be a horſe ora 
cow, he may ride the horſe moderately, and milk the 
cow regularly, by way of compenſation for the charge. 
Owen, 124. | 

After money paid, (and tender and refuſal are the ſame,) 
it ceaſes to be a pledge ; and therefore a pawner may either 
bring an action of aſſumpſit, and declare that the defendant 
promiſed to return the goods upon requeſt ; or an aCtion of 
trover, the property being veſted in him by the tender. 
2 Cro. 244: Cro. P 243: Yelv. 149: 1 Bulſtr. 29 
1 Tnft. 89. 

If a pawnee loſe goods after the money for which they 
were pawned has been rendered, he ſhall be chargeable; 
for, he is a wrong doer. For more on this ſubject, /c: 
2 Salk. 522: 3 Salk. 268: Yelv. 178: Cro. Fac. 244: 
I Bulſtr. 29, 30: 1 Roll. Rep. 101. 

A factor cannot pawn the goods of his principal. Str. 
1178. He to whom goods are delivered for ſafe cuſtody 
cannot pawn them. Id. There can be no market-overt for 
pawning. 1 f. 8. 

As the pawnee of' goods hath a ſpecial property in them, 
to detain them for his ſecurity, &c. ſo he may aſſign the 


pawn 
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pawn over to another, ſubject to the ſame conditions; and, 


if the pawnee die before they are redeemed, his executors 


ſhall have them on the ſame terms, 

If goods pawned are . periſhable, and they lie in pawn 
till ſpoiled, without any default in the pawnee, the pawner 
ſhall bear the loſs; and he, to whom they were pawned, 
may have an action of debt for his money. Co. Litt. 89, 
208 : Yelv. 199. 

Where goods are pawned for money borrowed, without 
a day ſet for redemption, they are redeemable at any time 
during the life of the pawner. They may be redeemed 
after the death of him to whom pawned ; but not after the 
death of him who pawned the goods. 2 Cre, 245 : Ney, 


137: 1 Buſft. 9. 
But, where a day is appointed, and the pawner dieth 


before the day, his executors may redeem the pawn at the 


day, and this ſhall be aſſets in their hands. 1 Bulſt. 30, 31. 
If goods are redeemable at a day certain, it muſt be ſtrictly 
obſerved; and the pawnee, in caſe of failure of payment 
at the day, may ſell them. 1 Roll. Rep. 181, 215. But 
ſtill the right owner has his redemption in equity, as in caſe 
of a mortgage. 1 IA. 205: Shep. 106. 


PENALTIES. 


The real debt'on a bond is one thing, the penalty, a 
ſecurity both in law and equity, and no more than the real 
ſum owing, ſhall be recovered. Earl Mansfield, MS. 

In an action on a bond, with condition to account for 
money to be received, damages may be recovered for more 
than the penalty, and the court will not ſtay proceedings 
upon paying the penalty into court. 2 T. Rep. 388. 

A perſon may recover damages on partial breaches of 
articles with a penalty, as often as they occur. Burr. 
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It was formerly thought that, where there was a bond 
given to perform an agreement, the obligor had his election 
either to do the thing or pay the money ; and that the obli- 
Zee, having choſen his ſecurity, ought to be lefr to it; yet 
now they conſider the penalty only as a collateral guard to 
the agreement which ſtill remains the ſame, and unim- 
peached by the parties providing a farther remedy at law for 
the performance, and therefore proper to be executed in a 
court of equity. 1 7yeat. Eg. 141. 

Where a penalty is intended merely to ſecure the enjoy- 
ment of a collateral object, the enjoyment of the object is 
conſidered as the principal intent of the deed, and the pe- 
nalty only as occaſional, and therefore only to ſecure the 
damage really incurred. Per Lord Thurlow, Sloman v. 
Falter, 1 Bro. Rep. 418. And, upon this conſtruction of 
a penalty, courts of equity will interpoſe to reſtrain pro- 
ceedings at law to recover a penalty. But, as courts of 
equity will interpoſe to reſtrain the recovery of the penalty, 
the principles of equal juſtice require that they ſhould en- 
force the ſpecific performance of the a& agreed to be done, 
or reſtrain from the doing of that which was agreed ſhould 
not be done. And, upon this principle, wherever the primary 
object of the agreement be the ſecuring of the ſpecific ſub- 
ject of the covenant, the party covenanting is not entitled 
to elect whether he will perform his covenant or pay the 

penalty. 2 P. Vm, 191: 10 Med. 517: 2 Vex. 528. But, 
if the covenant be to do, or not to do, ſome particular act, 
or doing it, or neglecting to do it, to pay a certain ſum, by 
way of liquidated damages, courts of equity will not relieve 
againſt the payment of ſuch damages. Finch's Rep. 
117: 6 Bro. P. C. 410: 4 Burr. 2228, See alſo Prec. 
Chan. 102. And, as courts of equity will not re- 
lieve againſt ſtipulated damages, they will-not in general 
- . interpoſe to enforce the performance of the covenant, or to 
reſtrain its violation; therefore, where the leſſee covenanted 


not 
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not to plough certain lands, or, if he did, to pay 20s. per 
acre per annum, the court refuſed to reſtrain the leſſee from 
ploughing. 2 Vern. 119. But there are ſome circumſtances 
which will induce the court to interfere, though ſtipulated 
damages be reſerved: as, where the leſſee had covenanted 
not to plough ancient meadow, or, if he did, to pay an 
increaſe of rent ; the court, upon his threatening to plough, 
appears to have granted an injunCtion. 1 Treat. Eg. 142. 

The true ground of relief againſt penalties is from the 
original intent of the caſe, where the penalty is deſigned 
only to ſecure money, and the court gives the party all that 
he expected or deſired ; as in the caſe of penalties for non- 
payment of rents or fines, which are only by way of ſecu- 
rity of the rent or fine; and, therefore, when theſe are 
paid with intereſt, the money itſelf is paid according to the 
intent, only as to the circumſtance of time, which is the 
true foundation of equitable relief, 1 Str. 453: 1 Bro. 


Rep. 418. 
_ © PERSONALTY. — See Diftribution. 
PEW. | | 

As the churchwardens of a pariſh have the care of the 
church, ſo alſo have they of all the ſeats therein; and not 
only to repair them, but alſo to ſee that good order be 
preſerved in them, and no diſturbance or contèntion be made 
about them ; but that every man regularly take that ſeat and 
that place in it which he hath a right to; whether it be by 
preſcription; or that he hath been placed there by order of 
the biſhop or by theinfelves. Ni s Dir. to ares 


69.* 


* A new edition of the learned Dean PRIDEAUA's moſt excellent © Direc- 
* tions to Churchwardens for the faithful. Diſcharge of their Office” is preparing 
for the preſs, and will be OY publiſhed, with notes, &c. by the editor of 
| thele ſheets, 


Cc3. All 
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All ſuch ſeats as are not claimed by faculty or preſcrip- 
tion, and which are repaired at the charges of the pariſh, 

are in the diſpoſal of the churchwardens, but, ſtill in ſyb. 
' ordination to the biſhop, who hath the primary right of 
| diſpoſing and ordering of this matter in every church in his 
dioceſe. - Id. 71. 

Although the ſeats in the body of the church be fixed to 
the freehold, which is the miniſter's, yet the materials do 
not therefore become his when taken down again, but belong 
to the churchwardens for the uſe of the pariſhioners. Id. 73. 

If a perſon has a right to ſit in a particular pew in a 
church, and is diſturbed therein, he may have an action; 
but he muſt ſet forth his title to be either by pre/cription,® as 
appurtenant to a meſſuage, or by a faculty from the ordinary, 
And bare poſſeſſion, though for above ſixty years, will not 
give a right. 1 T. Rep. 428. 

But, when a perſon claims by. preſcription, evidence of 
an uninterrupted poſſeſſion for a ſeries of years, under a gift 
from the rector and churchwardens, after the rebuilding of 
the church, will be ſufficient ; for, it will be preſumed, that 
the poſſeſſion was given under an old immemorial right. 
1 Z. Rep. 431. 

So, uninterrupted poſſe 72 on of a pew. in the chancel for 
thirty years, unexplained, is preſumptive evidence of a pre- 
ſcriptive right to a pew, in an action againſt a wrong doer. 
But that preſumption may be rebutted by proof that, prior 
to that time, the pew. had no exiſtence. 5 7. Rep. 297. | 

If a faculty be annexed to a meſſuage, it may be tranſ- 
ferred with the meſſuage to another perſon. 1 T. Rep. 431. 

An action of treſpaſs will not lie for entering into a pew, 
becauſe the plaintiff hath not the excluſive poſſeſſion, the 
poſſeſſion of the church being in the parſon. 1 7. Rep. 430. 
It muſt be an action on the caſe. 


* Preſeri ptien is to a fing/e — * what cuſtom is to many: 
h PIGEONS. 
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PIGEONS. 


If pigeons come upon my land, and I kill them, the 
owner hath no remedy againſt me, though I may be liable 
to the ſtatutes which make it penal to deſtroy them. 1 
Jac. I. c. 27, ſect. 2: 2 Geo, III. c. 29. 

A lord of a manor may build a pigeon-houſe, or dove- 
cote, upon his land, parcel of the manor ; but a tenant of 
the manor cannot, without the lord's licenſe. 3 Salk. 
248. | 

' Formerly, none but the lord of the manor or the parſon 
might erect a pigeon-houſe ; though it has ſince been held, 
that any freeholder may build a pigeon-houſe on his own 
ground. 5 Rep. 104: Cro. Eliz. 548: Cre. Fac. 382, 440. 


PILOTS. 


Before a ſhip arrives at her place or bed, while ſhe is 
under the charge of the pilot, if ſhe or her goods periſh or 
be ſpoiled, the pilot ſhall anſwer; but, after the ſhip is 
brought to the harbour, then the maſter is to take charge of 
her, and anſwer all damages, except from the a& of God, 
&c. Leg. Ol. c. 23. | 
In charter-parties of affreightment, the maſter generally 
covenants to find a pilot, and the merchant to pay him ; 
and, in caſe the ſhip ſhall miſcarry through the inſuffi- 
_ ciency of the pilot, the merchant may charge either the 
maſter or the pilot; and, if he charges the maſter, ſuch 
maſter may have his remedy againſt the pilot. Lex Merc. 
70. See MASTERS OF VESSELS. 


PIMP-TENURE. 


The following quotation is introduced merely to ſhew, 
that vice is-not in the preſent day ſo much in faſhion and ſo 
VT e4 ; ſhameleſs 
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ſhameleſs as it was in the days of our anceſtors: it is 


a ſtatement of a ſpecies of tenure. — . Willielmus Hop. 

« peſhor tenet dimidiam virgatum terre in 8 de 
% domino rege, per ſervitium cuſtodiendi ſex demiſellas, ſcil. 
« meretrices, ad uſum domini regis; — i. e. William 
% FHeoppeſhor holds half a rood of land in Rockhampton 
<« of the lord the king, by the ſervice of keeping ſix dam. 
&« ſels, viz. whores, for the uſe of the lord the king,” 
12 Edw. I.: Blount's Ten. 39. 


PIRATES. 


Piracy is an offence againſt the univerſal law of ſociety, 
and therefore pirates are conſidered as enemies to all. They 
are denied ſuccour by the law of nations; and, by the 
civil law, a ranſom promiſed to a pirate, if not complied 
with, creates no wrong. Lex Merc. 183. 
If a pirate enters a port or haven, and aſſaults and robs 

2 merchant-ſhip at anchor there, this is not piracy, be- 
cauſe it is not done upon the high ſea; but it is a robbery 
at common law, the act being done within the body of the 
county; and, if the crime be committed ſuper altum mare, 
(upon the high ſea,) or in great rivers within the realm, 
which are looked upon as common highways, there it is 

ſaid to be piracy. Moor. 7 56. 
A pirate takes goods upon the ſea and ſells them, the 

property is not altered. Godb. 193: ſee Stat. 27 Edw. III. 
ſtat. 2, c. 13. But, if goods of the ſubjects of a prince at 
enmity are ſo taken, and ſold in a market overt here, the 
ſale is good. Hob. 79. 


PISCARY. — See . ſhe 
It has been held that, where the lord of the manor hath 
the ſoil on both ſides the river, it is good evidence that he 


hath the r:g4t of fiſhing, and puts the proof upon him who 
claims a free fiſhery ; but, where a river ebbs and flows, 


and 
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and is an arm of the ſea, there it is common to all, and he 
who claims a privilege to himſelf muſt prove it; for, if an 
action of treſpaſs is brought for fiſhing there, the defendant 
L may juſtify that the place in queſtion is an arm of the ſea, 
in which every ſubject hath and ought to have free fiſhery. 
Fac. L. Dif. by Toml. 

In the Severn, the ſoil belongs to the owners of the land 
on each ſide; but the ſoil of the Thames is in the king, &c. 
and the fiſhing is common to all. 1 Med. 105. 

He who is owner of the ſoil of a private river hath a 
ſeparate or ſeveral fiſhery; and he that hath a free” fiſhery 


hath a property in the fiſh, and may bring a poſſeſſory 
action for them; but a common of fiſhery is like all other 
commons. 2 Salk. 637. 


' PLACES, SALE OF. — See Offices, - 
PLEDGES. — See Pawning. 


POLICY, — See Inſurance. 
By the Stat. 17 Geo. III. c. 50, the ſtamp for a policy 
of aſſurance on houſe, goods, or life, on any ſum not 
exceeding ( 1000, is 65s.; if above FL 1000, 115. 
But, by Stat. 3) Geo. III. c. go, ſect. 23, the above 
duties on policies, ſo far as they relate to policies for inſu- 
ring houſes, furniture, goods, wares, merchandize, or other 
property, from loſs by fire, are repealed, and the following, 
after July 5, 1797, to be paid in lieu. 
For every policy of aſſurance, where the ſum inſured 
ſhall not amount to Z 1000, the ſum of 3s.; and, where it 
ſhall amount to C1000, or upwards, 6s. . 


POSSIBILITY.— See A/ignment. 


POST-MASTER. 


The poſt-maſter is obliged to deliver the letters ſent by 
the general poſt at the reſpective habitations of the perſons 


reſiding 


1 
reſiding in the poſt-towns, to whom ſuch letters are ad- 
dreſſed, for the mere rates or price ſettled by act of parlia- 
ment; and, for refuſal or neglect ſo to do, an action will 
lie. 4 Burr. 4153: 5 Burr. 2109: 3 Will. 449: Coup. 


184, 187 : 2 Black. Rep. 96. 
There is no reſemblance or analogy between the po/t. 


maſter and a carrier; and therefore it has been determined, 
that an action will not lie againſt the poſt-maſter-general 
for any loſs or damage that may happen through the negli- 
gence or diſhoneſty of any perſon employed under him to 
conduct or carry on the buſineſs of the office, but againſt 
him only by whoſe actual negligence the loſs cee 
Coop. 754: 1 Salk. 17. 

The beſt way of ſending bank-notes by the poſt is to 
divide them, and ſend the halves by ſeveral poſts ; for, the 
Bank, upon notice, would not pay the half which had been 
improperly obtained. | 

POUND. . 

A pound-keeper is bound to receive every thing offered to 
his cuſtody, and is not anſwerable whether the thing was 
legally impounded or not. 1 T. Rep. 62. 

There is a difference between a common pound, a 
N (pound overt,) and a cleſe pound, (pound covert, ) as 
to cattle impounded; for, where cattle are kept in a com- 
mon pound, no notice is neceſſary to the owner to feed 
them; but, if they are put into any other open place, no- 
tice is to be given, and he is then alſo bound to feed them: 
and, if beaſts are impounded in a pound-cloſe, as in the 
diſtrainer's ſtable, &c. he is to feed them at his peril. 
Co. Lite. 47. 

A common pound belongs to a townſhip, lordſhip, or 
village; and ought in every pariſh to be kept in repair by 


- thoſe who have time out of mind been uſed to repair it. 
"+ "mo 
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The overſight whereof is in the ſteward in the leet, where 
default herein is puniſhable. Dier, 288: Noy, 52. 

If a diſtreſs be taken and impounded, though without 
juſt cauſe, the owner cannot break the pound and take 
away the diſtreſs. And, for pound-breaches, action on the 
caſe lies, wherein treble damages may be recovered. Co. 
Litt. 261 : Stat. 2 W. and M. ſtat. 1, c. 5. 


PREFERENCE. — See Executers, Priority. 
PRICE. — See Con/ideration. 


F 


PRINCIPAL any AGENT. — See Agent, Factor. 
PRINCIPAL Ax D SURETY. — See Surety. 


PRINTS. 
By the 8 Geo. II. c. 13, and 7 Geo. III. c. 38, inven- 


tors of prints and engravings are entitled to the ſole 3 
and publiſhing for twenty-eight years. 


PRIORITY. — See Bankrupts, Fudgements, Executions, 
Executors. 


There is no priority of time in judgements; for, the 
judgement firſt executed ſhall be firſt paid. And the priority 
of executions is determined by the time of their delivery to 
the ſheriff, without any regard to the ſeizure by his bailiffs, 
who are but his ſervants. 1 T. Rep. 729. 

A debt on a judgement againſt a teſtator or inteſtate, not 
docketted according to the directions of the Stat. 4 and 5 
W. and M. c. 20, is put by that act on a level with ſimple- 
contract debts. 6 T. Rep. 384. 


He who firſt commences his action againſt an executor 


or adminiſtrator ſhall be entitled to a preference in payment. 
3 Black. Com. 19: Dier, 32: 2 Leon. 60. 


If 
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- If there be ſeveral debts due on ſeveral bonds from the 
teſtator, his executor may pay which bond-debt he pleaſes, 
except an action gf debt is already commenced againſt him 
upon one of thoſe bonds; and, in ſuch caſe, if pending an 
action, another bond-creditor brings another action againſt 


him, before judgement obtained by either of them, he may 


prefer which he will, by confeſſing a judgement to one and 
paying him, which judgement he may plead in bar to the 
other action. Vaug. 83: See Sid. 21. But this judgement 
confeſſed muſt be before plea. The uſual way, if there 
is time, and an executor or adminiſtrator is deſirous of pre- 
ferring another creditor of equal degree with him who ſues, 
is, inſtantly, before plea, to confeſs a judgement, and * 
plead it, with a plen? adminiſtravit ultra. Toml. Didt. v. 
Executor, V. vi. * 

But if one hath a debt due to him of an inferior nature, 
and the executor be ſued for it, he muſt not pay the debt, if 
others of a ſuperior nature remain unſatisfied ; gor muſt he 
fuffer the plaintiff to recover in this action; for, if he doth 
either, and he hath not aſſets beſides to ſatisfy the ſuperior 
debts, he muſt ſatisfy ſo much out of his own pocket. He 
ſhould: plead and ſet forth thoſe ſuperior debts, and ſhould 
ſay, that he hath no more than what is ſufficient to ſatisfy 
them, and thereby he ſhall bar the plaintiff in his action. 

Bonds have a preference, though the day of payment is 
not yet come. 3 Lev. 57. 

If lands are deviſed to truſtees for payment of debts, 
debts by ſimple contract and by ſpecialty ſhall be paid in 
proportion ; and, though the truſtees are creditors. to the 


teſtator, or ſureties for him, yet they ſhall not be allowed 


to prefer themſelves. 2 Ch. Caf. 54. All debts, where 
the deviſe is to a truſtee, ſhall be paid in average, except 
thoſe which affect land. Vern. 63. But, if lands are de- 
viſed to an executor, they become legal aſſets, and the debts 
ſhall be paid in a courſe of adminiſtration, and according 


—— 
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to the precedency or priority at law. Vent. 63: 2 Ch. Rep. 
262: Ch. Ca. 248: Roll. Abr. 920: Hobart, 265. So 


that, if the aſſets are legal, they muſt be adminiſtered in a 
regular courſe, according to the degree of the debt; if 
equitable only, all debts, of whatever _ are to be paid 


equally. 
PRIVATEERS. 


Theſe are private ſhips of war, and they may not at- 
tempt any thing againſt the law of nations; as to aſſault 
an enemy in a port or haven, under the protection of any 
prince or republic, whether he be friend, ally, or neuter; 
for, the peace of ſuch places muſt be taviolably kept. Lex 
Merc. 117, 178. : 


PRIVILEGE OF PARLIAMENT. 


A commoner in parliament is entitled to the freedom of 
his perſon (by the privilege of parliament) for forty days 
after every prorogation, and forty days before the next ap- 
pointed meeting; and this, as parliament is ſeldom pro- 
rogued for more than eighty days, makes their privilege 
perpetual. 1 Black. Com. 165. 


PRIZE-MONEY. 


Every. inſtrument, by which a ſeaman or mariner con- 
veys his prize-money or wages in the hands of the public 
officers, muſt be in the form preſcribed by the Stat. 26 Geo. 
III. c. 63, and the other ſtatutes to which it refers. 6 7. 
Rep. 426. 

It has been a queſtion, whether an officer, under arreſt 
and ſuſpenſion on-board the fleet for an offence of which 
- he is afterwards acquitted, is entitled to prize-money du- 
ring ſuch arreſt and ſuſpenſion; 1 T. Rep. 493; which has 
ſnce been determined in the affirmative. 8 7. Rep. 224. 
| | PROBATE. 
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PROBATE. 


Probates ſhould be made within four months next after 
the teſtator's death. 4 Burn, Eccl. 192. If teſtator be. 
fore his death moved from the place where he lived 
at the time of his making his will, or if he makes a 
codicil, wherein he is deſcribed as of another place, on 
applying for a probate, ſomebody. muſt identify the teſtator 
on oath. 

Duties. — Of eſtates above ( 20, and under ( 100, — 
105. 

If of the value of £100, and under ( 300, — C21 

If £ 300, and under / 600, — L 5 : 10. r 
Geo. III. c. 90, an additional C2: 10. 

If (600, and under 1000, — £8. And, by 37 Geo. 
III. an additional Z 4. 

If C1000 and upwards, £14- And, by 37 Geo. III. an 
additional F 6. 

If Z 2000 and upwards, / 20. And, by 37 Geo. III. an 
additional F 19. 

If £ 5000 and upwards, £ 30- And, by 37 Geo. III. an 
additional Z 15. 

If £10,000 and upwards, £ 40. And, by 37 Geo. III. 
an additional ¶ 20. 

And if any one adminiſter perſonal eſtate without pro- 
bate or letters of adminiſtration, within ſix months after the 
: death of the party, he ſhall forfeit £ 50- 37 Geo. III. 
F.. 

It is a common practice to grant adminiſtrations to the 
attorneys of creditors, who are beyond the ſeas. And the 
adminiſtration granted to the attorney of the creditor, who 
is abroad, is well granted, if the proper citation pre- 
ceded it. 


pat of 
PROCURATION. 
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PROCURATION. — See Bills of Exchange. 


PROMISE. — See Contracts. 


PROMISSORY-NOTES. — See Bills of Exchange, and 
| Notes of Hand. 


PROPERTY. — See Bailment, Occupancy. 


For preſerving property, the law hath theſe rules. 

1. No man is to deprive another of his property, or diſ- 
turb him in enjoying it. 

2. Every perſon is bound to take due care of his own 
property, ſo as the neglect thereof wy not injure his 
neighbour. 

3. All perſons muſt ſo uſe their right, that they do not, 
in the manner of doing it, damage their neighbour's pro- 
pay. * 

An executor or adminiſtrator hath the property of the 
goods of the deceaſed: but a ſervant hath neither a general 
nor ſpecial property in his maſter's goods ; therefore, to take 
them from his maſter may be either a treſpaſs or a felony, 
according to the value and other circumſtances. Goldſb. 72. 

If a ſwarm of bees alight on a tree, they are not the 
owner's of the tree, till covered with his hive; no more 
than hawks that have made their neſts there, &c. But 
their young ones will be his property, and for them he may 
have treſpaſs. Doct. and Stud. c. 5: Co. Lit. 145. 8 

None can have an abſolute property in wild beaſts, deer, 
hares, conies, &c. though they belong to a man on ac- 
count of his game and pleaſure; but, if they are encloſed 
and made tame, there may be a qualified and poſſeſſory 
property in them. One may have an abſolute property in + 
things of a baſe nature, as maſtiff-dogs, hounds, ſpaniels, 
&c.; but not in things wild by nature while living; and 

even, 
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even, as to theſe, there may be an abſolute property when 
they are dead, Dall. 371: Finch, 176: 11 Rep. 50: 
Raym. 16. 


© PROTEST. — See Bill of Exchange. 
PROVISIONS. — See Vieuals. 
PURCHASES. — See Contracts, Depofir. 


For a ſtatement of the intereſt made on purchaſes, ſee 
Sroexs. 

Upon a contract for a purchaſe, if the title proves bad 
and the vender is (without fraud) incapable of making a 
good one, the purchaſer is not entitled to any damages for 
the fancied goodneſs of the bargain, which he ſuppoſes he 
has loſt. De Grey, Eaft. 16 Geo. III. If money be depo- 
ſited at the time of the contract, and the ſale appears to be 
bad, the return of the depoſit with intereſt and coſts is all 
that can be expected. 2 Black. Rep. 1079. 


QUALIFICATIONS. — See Game, Furors. 


RANSOM. — See Inſurance, ante p. 269. 


A ſhip was taken by the French : the maſter, having a 
ſhare in her, ranſomed her for {1800, and was taken to 
France as a hoſtage for the money. The ranſom-money 
muſt be raiſed out of the profits, notwithſtanding any for- 
mer mortgage of the ſhip; for, if there was a precedent 
mortgage, what would become of that ſecurity, if the ſhip 
had not been redeemed? After the ſhip was redeemed, ſhe 
performed her intended voyage, and the freight-money re- 
| ceived after redemption was the firſt profits ariſing, and out 
of them the ranſom-money is to be ſatisfied. — The in- 
ſurers always pay a part of the ranſom-money. 3 Eg. 
Abr. 690. But ſee Stat. 22 Geo. III. c. 25, and 35 Geo. 
III. c. 66, which invalidates ranſoms of ſhips. - | | 
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In caſe: of a ranſom-bill, the owners are not liable be- 
yond the ſhip and cargo. 1 7. Rep. 76. | 
But a promiſe by a captain of a ſhip, on behalf of his 
owners, when the ſhip was taken, to pay monthly wages 
to one of the ſailors to induce him to become a hoſtage, is 
binding on the owners, although they abandon the ſhip and 
cargo. Id. 73. 
Q. Whether, after a capture and ranſom, the owner is 
liable to pay wages for the time which elapſed previous to 
the capture? Id. 79. 


REBATE. — See Diſcount. 


REBELS. 


The guilt of many crimes may be taken away where 
they are committed through force, and fear of death or 
other bodily harm; [ See NecessITY ;] therefore, in time 
of war or rebellion, a man may be juſtified in acting by 
compulſion of the enemy or rebels. 1 Hal. P. C. o. But 
the fear of having houſes burnt or goods ſpoiled is no ex- 
cuſe, in the eye of the law, for joining and marching with 
rebels. The only force that doth excuſe is a force upon 
the per ſon, and preſent fear of death; and this force muſt 
continue all the time the party remains with the rebels. It 
is incumbent upon men, who make force their defence, to 
ſhew an actual force, and that they joined for fear of death, 
and that they receded as ſoon as they were able. Fo. 
14, 216, 


RECAPTION. — See Reſtitution. 
Where one hath deprived another of his property, the 
owner may lawfully claim and retake it wherever he 


happens to find it, ſo it be not in a riotous manner, or 
D d attended 
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attended with any breach of the peace. 3 Black. Com, 4.# 
Even though the form be altered ; as if timber be cut in 
boards, or cloth be made into clothes. 2 Morg. V. M. 273. 
The law ſeems to be, that, if my horſe i is taken away, and 
1 find him in a common, a fair, or a public inn, I may 
lawfully ſeize him to my own uſe; but I cannot Juſtify 
7 open a private ſtable, or entering on the grounds 
of a third perſon, to take him, except he be feloniouſly 
W. ; but muſt have recourſe to an action at law. 2 Roll. 
Rep. 55, 56, 208: 2 Roll. Abr. 365, 566. 

It is laid down in the year-books, that, whatever altera- 
tion of form any property has undergone, the owner may 
ſeize it in its new ſhape, if he cam prove the identity of the 
original materials; as if leather be made into 'gloves, cloth 
into a coat; or if a tree be ſquared into timber, or ſilver 
melted or beat into a different ſhape. 5 Hen. VII. 15: 12 
Hen. VIII. To. But, if the thing itſelf, by ſuch. opera- 
tion, were changed into a different ſpecies, as by making 
wine, oil, or bread, from-another's grapes, olives, or wheat, 
the civil law held that it belonged to the new operator, who 

was only to make ſatisfaction to the former proprietor for 
the materials which he had ſo converted. Theſe doctrines 
are implicitly copied and adopted by Brafon, and have 
been ſince confirmed by many reſolutions of our courts. 
Bratt. l. ii. ſect. 2, 3: Bro. Abr. ai. PROPERTY, 23: 
Moor, 20: Poph. * 


RECEIPTS. — See Hequittaners. 


A receipt cannot be infiſted upon by the party tendering 
money; that is, the giving a receipt cannot be made a con- 
dition at the time of a tender. Peake, 179. See TENDER. 
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+ ace out of his pen by wrong, and not by his own delivery. Cr. 


Eliz. 329. 
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A teceipt in full is concluſive evidence, when given 
ad « knowledge of all circumſtances between the par- 
ties ; bot it may be otherwiſe when given without ſuch 
knowledge. 1 Efpin. Rep. 173. 

Stamp-duties. — Receipt, diſcharge, or acquittance, for 
money, amounting to forty ſhillings, and not amounting to 


-£ 20, — 2 d. 9 


Amounting to / 20, and not 50, — 4d. 

Amounting to 50 and upwards, — 64. | 

Amounting to { 100, and not 500, — 6d. and 6 d. 
— 15. * 

Amounting to Z 5oo or upwards, an additional 15. — 25. 


All receipts, notes, memorandums, or writings, expreſſ- 
ing a general acknowledgement of any debt, &c. being 
paid, ſettled, &c. or whereby any money ſhall be acknow- 
4edged to be in full, and whether ſigned or not, 25. | 


The full ſum and the true date ſhall be inſerted; and all 
notes, memorandums, or writings, whatever, whereby any 


money ſhall be acknowledged to have been paid, ſettled, 
received, accounted for, balanced, diſcharged, releaſed, or 


in any manner ſatisfied, or which ſhall in any manner fig- 
nify ſuch acknowledgement, and whether ſame ſhall or 
ſhall not be ſigned, ſhall be deemed a receipt, and liable to 
the duties. 35 Geo. III. c. 55, ſet. 5. This extends to 
any part of any debt. Sect᷑. 7. 

After the 5th of July, 1795, writing or /igning a receipt 
without the proper ſtamp, or upon too low a ſtamp, incurs 


2 forfeiture of ( 10, if the ſum does not amount to C100; 


and Z 20 if it amounts to {100 or upwards. And giving a 


receipt, in which a leſs ſum ſhall be expreſſed than the ſum 


paid, and all perſons who ſhall divide the ſum received into 
divers ſums, with intent to evade the duties, or write off 
any part of any debt, or who ſhall be guilty of any de- 
vice whatever to defraud the duties, ſhall forfeit , Z 50. 
Sf. 9. 

'D d 2 Receipts 
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| Receipts on unſtamped paper, brought to the Stamp. 

Office within fourteen days after given, may be ſtamped on 
payment of Z 5 over the duty. If after fourteen days, and 
within one calendar-month, on payment of £10. And the 
parties are diſcharged from the ' penalties. 35 Geo. III. 
CE. 25. | lp a | 
Informers may proſecute within one year, the attorney- 
general within three years. | 


RECKONING. 


Ik any inn-keeper, &c. in giving any account or rec- 
koning in writing, or otherwiſe, ſhall refuſe to give in the 
particular number of quarts or pints, or ſhall ſell in mea- 
ſures not marked, he ſhall not, for default of payment there- 
of, detain any goods, &c. of the debtor, but ſhall be left 
to his action at law. 11 and 12 W. III. c. 15, ſect. 2. 
Ik ſeveral perſons go to a tavern and contract à debt, and 
all but one go away without paying their ſhares, and he 
who is left pays the whole, the law implies a promiſe, and 
gives him a remedy over againſt the other perſons. This 
doctrine was recogniſed by Lord Kenyon, in the caſe of 
Child v. Morley, Trin. 40 Geo. III. Ses Roll. Abr. 


RE-EXCHANGE. 

Re-exchange is the like ſum of money, payable by the 
drawer of a bill of exchange, which is returned proteſted, 
as the exchange of the ſum mentioned in the bill is, back 
again to the place whence it was drawn. Lex Merc. 98. 


RETUN DING. 


A. an attorney, being ill, takes B. for his clerk, and 
receives £120; and, by articles, agrees with the father of 
a ; | B. 


— > KS F 
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B. to return £60 of the money if he died within a year. 
A. died within three weeks. The executor of A. was 
decreed to pay back 100 guineas. Vern. 466. 

Where an executor, under the decree of a court of equi- 
ty, receives a ſum ſuppoſed to be due to him, and he pays 
it away to the creditors of his teſtator, and it afterwards 
appears that only a- part of the money was actually due to 
the executor, a court of equity will compel him to refund 
the ſurplus, and permit the executor to ſue ſuch creditors, 
as through miſtake he had paid, to refund. 1 P. m_ 
355- See be- | 


REGRATING. — See Foreflalling. 
This is an offence puniſhable by fine and impriſonment, 
and conſiſts in buying and ſelling again in the ſame market, 
or within four miles thereof. See Spelm. v. part | 


RENEWALS or LEASES. — See Anniitic, Nudes 
EKig li. a 


RENT. — See Landlords and Tenants. 
Rent is demandable and payable before the time of ſun» 
ſet of the day on which it is reſerved, though perhaps 
not abſolutely due till midnight. 2 Black. Com. 43. The 
learned commentator expreſſes himſelf in this inſtance» 
with caution and doubt; but it is now clearly ſettled that, 
if the leſſor dies before ſun-ſet of the day on which the rent 
is demandable, the rent unpaid belongs to the heir, and not 
to the executor : but, if he dies after ſun-ſet and before. 
midnight, it ſeems to be the better opinion that it ſhall go to 
the executor, and not to the heir. 1 P. Vins, 178. 
A tender of the rent to ſave the forfeiture of a leaſe muſt 
be of the whole, without deduction of taxes or aſſeſſments, 
(except it be the land-tax,)} or any other charges; for, 


3 is no payment. Say. Rep. 79. | 
Dd 3 Where 


o 
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Where notice is given to quit or pay an increaſed rent, 
the holding over is an aſſent to the new rent, and the laud- 
lord may recover it in an action for uſe and occupation. 
Lafft's Rep. 154, 155. | 

By 4 Geo. II. c. 28, tenant for life or years holding 
over, or perſons coming in under them, after the determi. 
nation of the term, and demand made, and notice in wri- 
ting (13 Geo. II. c. 19) given by the remainder-man or 
reverſioner, or his agent, properly qualified for delivering poſ- 
ſeſſion, he ſhall pay for the time he detains Man 
their yearly value. 1 T. Rep. 53. | 

Notice under this ſtatute' may be given previous to the 
expiration of the leaſe. 2 Bleck. Rep. 1075. — Note. The 
notice in writing is a ſufficient demand within the meaning 
of the ſtatute. 5 Burr. 2694. 

And, by 11 Geo. II. c. 19, if any tenant ſhall give no- 
tice of his intention to quit, and ſhall not deliver poſſeſſion 
at the time, he ſhall thenceforth pay double the former: 

rent, — Note. A parole notice is ſufficient. 3 Burr. 1603. 

To become entitled to double rent, under Stat. 4 Geo. Il. 
c. 28; demand the poſſeſſion the day after the term expires, 
It ſhould be done by the leſſor, or his a lawfully 
conftituted. 3 Morg. : Vade Mac. 619. - 

Upon the plea that the party ewes nothing, the laſt re- 
ceipt is good evidence that all the rent before the receipt is 
paid. Gilb. L. Evid. 160. 1 4 
Nent on a parole demiſe is recoverable by action on the 

caſe for the uſe and * See Stat. 11 Geo. II. 
c. 19. 

An action will „ 

tion of rooms let to a woman of the town, where the per- 
© ( fon letting. knew at the time that ſhe meant to receive male 
viſitors there for the purpoſe of proſtitution; the contract 
being contra bonos mores. 1 Eſpin. Rep. 13. 
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If the leflee of two tenants in common pay the whole. of 
the rent to one, after notice from the other to pay them 
each a moiety, the tenant in common, who gave ſuch no- 
tice, may diſtrain for his ſhare. 5 7. Rep. 246. 

There can be no ſet off to an avowry for rent. 4 T. 
Rep. 511: 4T. Rep. 123, u. But it is ſaid that, to an 
avowry for rent, the tenant may plead payment of a ground- 
rent to the original landlord. 4 7. Rep. 511. And it is 
ſaid, that an under-tenant cannot diſcharge himſelf of the 
rent due from him to his immediate landlord, by a voluntary 
payment of rent to the original landlord, unleſs it be 
through coercion of a threatened diſtreſs. See REPAIRS. 

To an action of debt for rent, defendant may, under the 
general iſſue, give in evidence that he paid the rent to per- 
fans who had rent-charges out of the lend by command of 
the leſſor; for, payment by plaintiff's appointment, is s pay- 
ment to himſelf. Cro. Elix. 222. | 


REPAIRS. — See E/tavers, Landlords and Tenants. 


If, in a leaſe, tenant covenant to repair, with an exception 
of damages by tempeſt, and a tempeſt does great injury, the 
landlord is not compellable to rebuild, without there is in 
the leaſe an expreſs covenant for that purpole « on the part of 
the landlord. [ See FIRE. ] And, if the tenant repairs, he cannet . 
ſet off the amount paid againſt the rent. If, however, he a 
fairly lays out money on repairing what he was not bound 
to repair, perhaps a court of equity will give relief. — - But, 
Whether a tenant cannot deduct out of his rent the ex- 

-penſe he has been at in abſolutely- neceſſary repairs, after 
having given notice of the want of repairs; and that he 
ſhall proceed to repair the ſame, and deduct the expenſe. 
thereof out of the rent, unleſs ſuch repairs are done i ina 
reaſonable time. See 6 T. Rep. 488, 650 : Bro. Cov. Pl. 


4: 2 Saund. 420. 
| . Where 
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| Where a leſſor covenanted to repair, in an action of debt 
for the rent, the leſſee may plead that he had expended 
<« the rent in neceſſary repairs,” which it ſeems by law he 
can do: (though this was doubted by Holt, 1 L. Rayn, 
420, therefore quere ?) but it muſt be pleaded. Cro. Eliz. 
222: 1 Leon. 237. 

If a houſe be ſo out of repair as to endanger the public, 

a' tenant-at-will (although as to the landlord he is not bound 
to repair) may, for the public ſafety, be compelled by in. 
dictment. 2 L. Raym. 856. 

If a tenant coyenant to repair and landlord to provide 
rough timber, &c. the firſt act, that is, a demand of thoſe 
materials, muſt be made by the tenant. _ 

A tenant from year to year 1s bound to commit no waſte, 
and to make fair and tenantable repairs, ſuch as putting in 
windows: or doors that have been broken by him ; but not 
to do ſubſtantial and laſting repairs. 2 E/pin. Rep. 390. | 

If a leſſee covenants to keep a houſe in repair, and leave 
it in as good plight ag it was at the time of making the 
leaſe; in this caſe, the ordinary and natural decay is no 
breach of covenant. But the leſſee is bound to do his beſt 
to keep it in the ſame plight, and ſhould keep it covered. 
Fitz. Abr. title Covenant, fo. 4. 

And, where there is this covenant on the part of the 
leſſee, if he pulls down houſes, or ſuffers them to decay, no 
action will lie till the end of the term; for, before that 
time, he may repair them : but, if he cuts down timber or 
trees, covenant lies immediately; for, ſuch cannot be re- 
placed in the ſame plight at the end of the term. F. N. 
B. 342. 

A general covenant to repair and to deliver up in repair 
mall extend to whatever erections or buildings ſhall be raiſed 
T FER n 2 Vent, 126, S. C. 


- 


REPLEVYN. 


[ 49 1 
REPLEVYN, 


fa order to replevy, | go to the ſheriff office with he 
plaintiff and two ſufficient ſureties, who muſt be bound in 
double the value of the goods diſtrained to proſecute with . 
effect. Stat. 11 Geo. II. c. 19. Pay £1: Ito the ſheriff's. 
office, and [1: 1 to the officer. If it be a replevyn of 
goods, a perſon diſintereſted muſt attend to ſwear to their 
value ; but this need only be done where the diſtreſs is for 
rent, not where for damage feaſant. | i 

Replevyns are in the firſt inſtance proſecuted in the 
county-court, but either party may remove them into the 
Court of King's Bench or Common Pleas by recordari or 
pone ; the plaintiff at pleaſure, the defendant on reaſonable 
cauſe; as, that either party is related to the lord or ſheriff, 
that they are intereſted, &c. 2 nfl. 139. 

Plantiff in replevyn has an parame entered at the next. 
county-court, ; 
If a landlord comes on che land to diſtrain, and the. 
tenant then actually tenders the arrears due, in ſuch caſe, 
if he diſtrains the cattle, it is tortious, and the tenant may 
replevy. 8 Co. 147, a. And the tender muſt be before the, 
impounding. Cro. Elia. 813. Alſo, in caſe of diſtreſs for 
doing damage, the party may tender amends till the cattle 
are impounded ; but, after that, it is too late, and a tender 
to the bailiff or ſervant is not Gi 5 Co. 76: Cro. 
Eliz. 813. 


REPUTATION OF FAME. 


The ſecurity of reputation, or good name, from the arts? 
of detraction or ſlander, are rights to which every man is 
entitled by reaſon and natural juſtice, and the law of 2885 
land is ſolicitous in its protection. 


RE PRISALS. 


* Þ 


rgkissLS. 


A toe is the taking one thing in ſatisfaction "a ano- 
ther. 

Repriſals are either iy or extraordinary. Ordinary 
repriſals are to arreſt the goods of merchant-ſtrangers 
within the realm; and the other is för ſatisfaction out of 
the realm, and is under the great ſeal. Lex Merc. 120. 

If any perſon be killed, wounded, ſpoiled, or any ways 
damaged in a hoſtile manner, in the territories of any po- 
tentate, to whom letters of requeſt are "tranſmitted, and no 
ſatisfaction be made, there is no neceſſity to refort to the 
ordinary proſecution, hut letters of repriſal iffue forth; 
and the prince, againſt whom the ſame are ifſued, is obliged 


to make ſatisfaction out of che eſtates of the perſons com- 


mitting the injuries; and, in caſe of a deficiency there, it 

will be adjudged a common debt on his country. But, 
where misfortunes happen to perfons or their goods, reſi- 
ding in a foreign country in time of war, repriſals are not 
to be granted. In this caſe, they muſt be contented to ſit 


down under their loſs, for they are at liberty to relinquiſh 


the place on the approach of the enemy, when they foreſee 
the country is ſubje& to ſpoil ; and, if they continue, they 
muſt partake of the common calamity. Lex Merc.” 

And reprifals may be granted on Ig proſecutions i in a 
foreign country. 


REQUEST. — See Demand, Repairs. 
If a promiſe is made to pay money on requeſt, no ſpe- 


cial requeſt 1s required, becauſe there is a precedent duty : 
as for inſtance, if one buys ar borrows a horſe, and pro- 


raiſes to pay ſo much on requeſt.* But, where the pro- 
miſe is collateral, as to pay the debt of a ſtranger on re- 


* For, in this caſe, there is a duty even Without ou promiſe, 
; queſt, 


a a> O77. £0 


. 
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queſt, the requeſt is part of the agreement, and traverſable, , 
there being no duty before the promiſe made; and, for that 
reaſon, the requeſt mult be ſpecially alleged; for, bringing 
the action will not be a ſufficient requeſt, Latch, 93: 3. 
Leon. 200: 3 Salk. 308. 

If che condition of a bond be that the obligor ſhall do; 
apy thing upon requeſt, the abligor, until requeſt made, is 
not abliged to do, any thing towards it. And yet, if che. 
obligor diſable himſelf to do the thing before the requeſt. 
made, the obligation may be forfeited without any 3 
made. Per t. Sect, 273: Co. 5, 25. , 

Where the thing is a duty before any requeſt e 2 
requeſt is only alleged to aggravate damages, and ſuch re- 
queſt is not traverſable ; but, if the requeſt makes the 
duty, as in afſiomp/it to do fuch a thing on requeſt, there the 
day, &c. of the requeſt ought to be alleged, becauſe it is 
traverfable. Palm. 389: 1 Lutw. ala 2 Till. Abr. 466: 
en ber. 280. ; r NA > 508 


' RESCUE. 5 


A bw 6 0 one . for felony ates; 0 
treaſon, treaſon; for a miſdemeanor, a AAS 
Hal. P. C. 2 Faß. 344 | | | 


4 


- RESPONDENTIA, — Sec 3 


RESTIT UTION, 


The original owner of. goods Holen, who priofocumes the 
felon to conviction, has a right to a reſtitution of them, 
and may maintain an action of trover for them; but ſuch 
action is only maintainable againſt the perſon who had 
poſſeſſion of the goods at the time of the conviction of the 
thief, or afterwards, and not againſt any perſon who may, 
in the intermediate time, between the. felony and conviction, 
have had poſſeſſion thereof by ſale in market overt, and 

afterwards 
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afterwards parted with the property. 2 7. Rep. 750: 
2 Inft. 714: 3 Inft. 242: 5 Rep. 109. But, if goods are 
obtained by fraud only, the owner is not, on the conviction 
of the offender, entitled to reſtitution, againſt a perſon who 
has fairly acquired a _—_ * OR in _ "0 
Rep. 17S. _* 
" Reſtitution is unlawful, if it be done with intent to ſmo- 
ther or compound the larceny, it then becoming the heinous 
ren theft-bote. H. P. C. 130. 


l ov or GOODS. — See Bill f We. Lin. 
C2 | 


REVERSIONS, 


To aſcertain the value of. ede ſee ANNUITIES, 
A reverſion of an eſtate of inheritance may be granted 
by bargain and ſale for money enrolled, or by releaſe and 
fine. 5 Rep. 124: 6 Rep. 36: 10 Rep. 107. 

He in reverſion is entitled to an action on the caſe, 
where the tenant for life commits waſte; but he cannot 
have an action of treſpaſi, that being founded on the pbſ- 
ſeſſion. No dower of a reverſion. Watt. Deſe. _ 

A reverſion expectant on an eſtate tail is not aſſets, or 
of any account in law, becauſe it may be cut off by a 

common recovery, but it is otherwiſe of a reverſion on an 
eſtate for life or years. 1 In/?. 113: 6 Rep. 38. 
; Perſons, on whoſe lives lands are holden, may, by ap- 
plication to the Court of Chancery, be compelled to appear 
once a year, or be taken as dead. Alſo being abſent ſeven 
a n. a e Stat. 6 Anne, * 


REVOCATION. 


Uſes created (as in a marriage-ſertlement) cannot * re- 
voked and new ones raiſed without an expreſs power in the 
deed, * conſent. 


And, 


1 43 
And, where a perſon is impowered by a deed to make a 
new appointment, he cannot, after making a new appoint- 
ment, revoke it ; unleſs the power given him by the fir 
deed was a revocable power. 

Letters of attorney and other authorities may be revoked, 

even though made irrevocable. 8 Rep. 82. Revocations of 
powers muſt be made after the ſame manner they are given; 
and there ought to be notice to the party. - A warrant of 


attorney to confeſs a judgement cannot be revoked. 2 


J 


Lill. 486. 
RIOTS. 
' The hundred is not liable in an action for damages 
brought by the perſon injured by a mob beginning to pull 
down his houſe, &c. unleſs the riot be of ſuch a kind as to 


amount to felony within Stat. 1 Geo. I. ſtat. 2, c. 5. 7 7. 


Rep. 496. 
And it is held, that the breaking of windows by a mob, 
becauſe the party would not illuminate his houſe on a par- 


| ticular occaſion, was held not to be within the act. 1d: 


' The owners of houſes may recover damages for the de- 
ſtruction of their furniture, or for any injury to their 
property, done at the ſame time that their buildings are de- 
moliſhed or in part pulled down. Doug. 673 (699). 

A perſon preſent, aiding and abetting rioters, is a prinei- 
palin the ſecond degree under the Nature 4 Burr. 2073.. 


RIVERS. 


The public are not entitled at common law to tow on the 
banks of ancient navigable rivers. The right muſt de 


founded either on ſtatute or on uſage. 3 T. Rep. 252 : /ee 
1 IL. Raym. 725. | 


ROADS. — See Ways. 


In the ak of Cruden v. Fentham, tried before. Lozp 
Kenyon, at Guildhall, (and not at Weſtminſter, as ſtated 


+ ; dy 
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by Mr. Efpinaſſe in his Reports,) at die firings After 
Michaelmas, 7. 39 Geo. TH. it was the opinion of his Lord. 
hip, that, in driving in the night, or on narrow roads, the 

reſpective travellers ſhould invariably obſerve the rule of 
going to the left hand; but he thought that, in wide roads, 
and in the day-time, this rule was not to be ſo rigoroufly 
" adhered to as to juſtify a'perfon, where danger is probable, 
in Alerting tenacioully the right of the road. In this cafe, 
it would de putting hnnſelf in the way of danger, and any 

injury would be of his own ſeeking. But the jury found 

for the plaintiff, whoſe fervent had ſo acted; and, as it 
vas a queſtion of public convenience, the court afterwards 
refuſed to grant a rule for à new trial. MS. and 2 Eſpin. 
© Rep. 685. 

A fmilar rule as to ſhips. Ser SHIPS. 


ROBBERY, — See Theft. 


The true definition of robbery is the ſtealing or taking 
from the perſon, or in the preſence of another, property of 
any amount, with fuch a degree of force or terror as to 
induce the party umbillingly to part with his property; and, 

whether the terror ariſes from real or expected violence to 
the per on, or from a ſenſe of injury to the character, the 
law makes no kind of difference; for, to moſt men, the 
idea of loſing their ſame and reputation is equally, if not 
more, terrific than the Areadl of perſonal injury. The prin- 
g eipal Ingredient in robbery is à man's being Vorced to part 
with his property; and the Judges were unanimouſly of 
opinion, that upon the principles of law, and the authority 

of former deciſions, a threat to accuſe a man of having 
committed the greateſt of all crimes' is a ſufficient force to 
conſtitute the crime of robbery, by putting in fear. Sce the 


N 3 Leach, 2 *. 
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$AFE-CONDUCT. 


Great tenderneſs is ſhewn by our laws not only to fo- 
reigners in diſtreſs but with regard alſo to the admiſſion of 
ſtrangers who come ſpontaneouſly; for, as long as their 
nation continues at peace with ours, and they behave them- 
ſelves peaceably, they are under the king's protection; 


though liable to be ſent home, whenever the king ſees occa- 


fon. But no ſubject of a nation at war with us can. 
SALE. — See Bills of Sale, Contract, Horſes, 
SALVAGE. — See Rue 
SAMPLE. — See Contract. | 
SCHEDULE. — See Inventory. 
_ $CHOOL-. 


\ 


-- Maſters of grammar-ſch6ols muſt be licenſed by the or- 
dinary, who may examine the party applying for a licenſe 
as to his learning, morality, and religion. 6 7. Rep. 490. 


SCRIVENER. — See Broker. - 
_.. 
The main ſea begins at low-water-mark ; but, between 
the high-water-mark and low-water-mark, where the fea 


ebbs and flows, the common law and the Admiralty-law 
have diviſum imperium, (an alternate juriſdiction,) one on the 
water when it is full fea, the C8 Avis - 


an Ebb. 1 Black. Com. 10. 


SBAMEN. — See. Maritime Cturts, Ranſom. 
On a cafe, ſtated for the purpoſe by the lords of the 


committee of counſel for trade und /platitatious, in che 


year 
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year 1789, for the opinion of his majeſty's advocate, and 
attorney and ſolicitor general, they were of opinion, the 
firſt of them, that, by the ancient law of the Britiſh adtni- 
ralty, the maſter of a merchant-ſhip has authority to in- 
flict corporal puniſhment on any of his crew for the pur. 
poſe of ſubordination, and to oblige them to a performance 
of their duty, ſo that it be neceſſary on the occaſion and 
reaſonable in the degree; and the attorney and ſolicitor 
general apprehended, that the maſter, by the law of Eng- 
land, may inflict reaſonable and moderate correction for 
the above purpoſe, and that-it will be matter for the diſcre- 
tion of a jury to determine what correCtion is reaſonable 
and moderate, all circumſtances conſidered. 

FREIGHT is ſaid to be the mother of wages; therefore, 
in Caſe a loſs happens to the ſhip, no wages are recovera- 
ble: that is, the whole voyage muſt be petformed, or the 
failors ſhall not be entitled to any wages; for, the ſhip is 
only entitled to freight on delivery of the cargo. And it is 
tbo hn Gough. Sx. o5ugs. hn.-40: arecal, places I the 
voyage be entire. 3 Burr. 1844. | 

And, on this principle, where no freight is earning by 
the ſhip, the mariners have no title to wages ; therefore, 
while a ſhip is lading or unlading, the ſailors are not entitled 
to wages, unleſs there is a ſpecial agreement to that effect. 
1 Str. 405. 

And the caſe is the ſame of Jetters Fam 
trerts. Doug. 520. 

Though the officers and men give 8 
wages unleſs the ſhip returns to London, yet, if ſhe arrive 
at a delivering-port, and afterwards is taken by an enemy, 
they will be entitled to their wages to the delivering-port- 

If a ſhip be loſt before ſhe arrives at any port of delivery, 
the ſeamen loſe all their wages; but, if ſhe be loſt after 
coming to a port of delivery, they only loſe their wages 
from the laſt port of delivery, If they run away, though 

bo | of | after 
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aher coming to 3 port of delivery, they loſe all heir wages. 
1 L. Raym. 6 9... 

Nee. c. 9, c. 16, all ſuits; in the sey 
for ſeamen s wages ſhall be Fonperst within avg 
after the cauſe of action. 

EE 
| mariners do ſue for their wages in the Admiralty-court, 
becauſe they may all join in ſuit. But this indulgence is 
not permitted to the maſter of the ſhip. 1 L. n at. 
But it is to a mate. Id. 398, 63a. 

If a ſailor, hired for a voyage, take a 5 . — 
from his, employer for a certain ſum, provided he proceed, 
continue, and do his duty, on · board for the voyage and, 
beſote the arrival of the ſhip, he die; no wages, can be 
claimed either on the contract or on a guartum meruit. 6 
T. Rep. 320. Irn Yar $0 14424 

As the Coen of Cessy will Git aid wpcanttiongble 
RRR ſo it will, upon principles of 
public policy, ſet aſide unreaſonable bargains made with 
ſeamen for ER r 2 Pex 481, 516: 1 
ns. d e een e Ht 
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3 if _ on proper . are 
legal, but muſt iſſue under reſtrictions. As, 1, there muſt 
be an oath; 2, the grounds of ſuſpicion declared; 3, it 
muſt-be executed in the day-time; 4, by a known officer; 
5 in che preſence of the party informing, And, though 
all theſe precautions are obſerved, the perſon, on whoſe 


ſuggeſtion and. information the warrant ifſued, is liable b 


an action of treſpaſs, if nothing be found, for breaking 
and entering the houſe, for, he is Juftified or not Bac = 
event. ie. 3 8 * 


5 I * - 
ts... ad #3 + $3.% . 
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"SECURITIES FOR MON EY. 


1 f is ſaid that, if a ſecurity be given to pay a groſs ſom, 
7 100 for inſtance, at five ſeveral days, an action will not 
lie for any part till the laſt day be paſt. It may, therefore, 
be moſt prudent to name the reſpective days on which the 
payments are to be ſeverally made; and to add a clauſe, 
that, if nonpa yment of either of the ſums on the ſpecified 
days ſhould happen, che whole n wat ves be 
come due. 

If two or more Join in in a cpr and are only jointly 
bound or engage themſelves, an action can only be brought 
againſt them both ; which makes it proper that they ſhould 
be ſeverally as well as jointly bound, which entitles the 
creditor to an action againſt both or either, which is fie- 
quently a point of great conſequence. 
The beſt perſonal ſecurity R 
to a creditor, is a warrant of attorney to confeſs a judge- 
ment with a releaſe of errors: but this, like all others, is 
ſubject to failure, to prevent which, it may be neceſ- 
ſary that it ſhould be immediately entered up. It is con- 
ceived, however, that a very improper uſe is ſometimes 
made of this ſecurity; which thoſe ' who; are unacquainted 
with its nature and conſequences ſhould be gyarded again. 
And this may be beſt done by ſtating briefly its nature 
and conſequences; which are, that by this means the debtor 
and creditor are put into the ſame plight as they would 
have been, had the creditor commenced an action againſt 
| thedebtor, and obtained ia yerdict agaioſt him; and, conſe- 
quently, the debtor, without he guard carefully againſt it, 
may expoſe his whole property to the ravages of an exccu- 
tion, and his perſon to the horrors of a. jail. 

In mortgages and ſuch like ſecuriti ties it is prudent to name 

a place in the condition where the. money borrowed ſhall 


rden for, if no place be mentioned for payment of 


money, 


* 
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money; the obligor muſt at his peril find out the * or 
mortgagee ; but, where a place is appointed, he need ſeck 


no farther. 


Bonds are much to be preferred to mere notes, where they 


are intended as ſtanding-ſecurities ; for, 1. the remedy on 


them for the recovery is more ſimple, leſs expenſive, and, 
in ſome inſtances, more expeditious, than on notes or other 
ſuch like ſecurities. ,2. Bonds, in caſe of the death of the 
debtor, are preferred in payment to ſimple- contract debts, 
ſuch as notes, book-debts, &c. 3. As the heir is bound, 
not only the per/onal but the real property is liable, whe- 
ther it be in the hands of the heir by deſcent or of a 
A. ſtands indebted to B. and B. to C.; B. may make a 
ſecurity to C. of the debt due to him from A. by an aſſign- 
ment of it to C. with power to ſue in the name of B. 
And this affignment will bind A. if he has proper notice 
of the aſſignment; which C. muſt take care to give him, 


by reading Won the Fllgpmont to him in preſence of one. 
or two witneſſes. 


If a man enten voluntarily a 
was no conſideration, yet, if there was no fraud uſed in 
obtaining it, the bond ſhall not be relieved againſt in equity. 
1 Chan. Rep. 157. | 


SEDUCTION. 


It ſeems to be a remarkable omiſſion in the law of Eng- 
land, which with ſuch ſcrupulous ſolicitude guards the 
rights of individuals, and ſecures the morals and good order 
of the community, that it ſhould have afforded ſo little pro- 
tection to female chaſtity. It is true that it has defended it 
by the puniſhment of death from force and violence, but 
has left it expoſed to perhaps greater danger from the artifi- 
ces and ſolicitations of ſeduction. In no caſe whatever, 


Ee 2 | unleſs 
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unleſs the has had a promiſe of marriage, can a PEAS 


Herſelf obtain any reparation for the 1 ſhe has ſuf. 
' tained from the ſeducer of her virtue. And, even where 
her weakneſs and credulity have been impoſed upon by the 
'moſt ſolemn promiſes of marriage, unleſs they have been 
overheard'or made in writing, ſhe cannot recover any com- 
penſation, being incapable of giving evidence in her own 
cauſe. Nor can a parent maintain any action in the tem- 
poral courts againſt the perſon who has done this wrong to 


his family, and to his honour and happineſs, but by ſtating | 


and proving, that, from the conſequences of the ſeduction, 
his daughter is leſs able to affiſt him as a ſervant, or that 
the ſeducer, in the purſuit of his daughter, was a treſpaſſer 
upon his premiſes. Hence no action can be maintained 
for the ſeduction of a daughter, which is not attended with 
a loſs of ſervice or an injury to property. Therefore, in 
that action for ſeduction which is in moſt general uſe, 
'viz. a per huod ſervitium amiſit, the father muſt prove, that 
his daughter, when ſeduced, actually aſſiſted in ſome de- 
gree, however inconſiderable, in the houſewifery of his 
family; and that ſhe has been Tendered leſs ſerviceable to 
him by her pregnancy; or the action would probably be 
ſuſtained upon the evidence of a conſumption, or any other 
diſorder, contracted by the daughter in conſequence of her 
ſeduction, or of her ſhame and ſorrow for the violation of 
her honour. It is immaterial what is the age of the daugh- 
ter, but it is neceſſary that, at the time of the ſeduction, 
3 ſhe ſhould be living in, or be conſidered part of, her fa- 
ther's (or mother's) family. 4 Burr. 1878: 3 Will. 18. 
And Mr. Juſtice, Wilſon, in a caſe upon the northern cir- 
cuit, was of opinion, that's young woman, who was upon 
a viſit at a relation's houſe, and was there ſeduced, might 
be conſidered, in ſupport of this action, as in the ſervice of 
her father, or as part of his family. In this action, as the 
daughter does not neceſſarily receive any part of the damm- 
= 0d | ges 


oo I ©& ©® & on 


== & =» nn wv 0 


MW cc ow as ay w-@. 


W 


% 


i [421 ] f 
ges recovered, - the 13 a competent witneſs, and is generally 
produced to prove the fact of the ſeduction. But, in ſuch 
caſes, as in actions for adultery, the damages are eſtimated 
from the rank and ſituation of the parent, or from the 
degree of affliction Which, under all the circumſtances, 
he may be ſuppoſed to ſuffer. 3 Black. Com. 142, n. 

It ſhould: ſeem, that this action . be brought: by a 


' the protection of whom, in loco Parentis, a Women reſides ; 


eſpecially if the eaſe be ſuch, that. ſhe can bring no action 
herſelf. But the courts. would not permit a petſon to be pu- 
niſhed twice by exemplary damages for the. . injury: 
2 T. Rep. 4. 

In the action of treſpaſs, Which may he:hrought * 
the ſeducer has illegally entered the parent's hiouſe, the de- 
bauching the daughter is ſtated and proved as an aggrava- 
tion of the treſpaſs. 2 T. Rep. 166. And, in this action, 
the ſeduction may be inſiſted on, though it may not have 
been followed by * e r of ne or PRO: 


ern FANTS. — See e Maſters and ge daun. 


On 8 of bankruptcy, bree are _ one 
year's wages in toto; for all en they come ey the 
other creditors. | | 

If one retain a lend * without 3 4 
time, the law conſtrues it to be for a year, according to the 
ſtatute. - And, if the ſervant retained for a year falls ſick, 
&c.' the maſter cannot put him away or abate his wages. 
If a ſervant refuſes to do his buſinefs, it is in law a depars- 
ture from his ſervice. If a man retain a ſervant for ſo 
much wages, if he departs within the year, he can have no 
wages: but, when a \maſter is dead, the ſervant is legally 
PATE. And it is a reaſonable cauſe of departure from 
Ee 3 ſervice, 
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ſervice, if the ſervant is not allowed ſufficient meat, &c. 
or if his maſter's wife beats him. If any perſon entices 
away a ſervant, or hires him knowing him to be a ſervant 
to another, the maſter may have action on the caſe againſt 
him. 1 Inf. 42: 9 90, 91: F. N. B. 168; 
2 Leon. 63. 

I The: ſtatute for 3 e eee 

a to coachmen, footmen, or other ſervants than in 
huſbandry.-6-T. Rep. 583: See Cald. 14. 

If, by the malfeaſance of a ſervant, the goods of his 
maſter aro" injured, an action of treſpaſs lies; but, if by 
his neglect, an action on the caſe. Bro. Tre. Pl. 295: I. 
Kaym. 188. 

If a ſervant retained, though not for a year, be beaten 
ſo as to be leſs capable of doing his maſter's buſineſs, an 
action of treſpaſs lies; but, where the ſervant is not re- 
tained, but ſerves during plcaſure, an action of caſe. Bro. 

Caf. Pl. 45: 2 Roll: Abr. 552. 

If a ſervant, hired for a year, be taken ill, [che maſber ie 
bound to provide for and take care of the ſervant, and cannot 
deduQ wages in proportion to the time loſt. 3 Burn. 452. 

A maſter may turn away a ſervant for incontinence or 
moral turpitude ; for, ſuch miſconduct W a diflolu- 
tion of the contract. Cald. 14. 

By the Stat. 39 Geo. III. c. 85, if ba ſervant or den 
ſhall, by virtue” of his employment, receive any money, 
bills, or any valuable ſecurity or effects, in the name or on 
the account of his maſter or emplayer, and ſhall afterwards 
embezzle any part of the ſame, he ſhall be deemed to have 
| feloniouſly ſtolen the ſame, and ſhall be ſubje to tranſ- 
portation for any term not exceeding fourteen years. 
The laws of England take notice of five kinds of ſer- 
vants; Viz. 1. denial or domeſiic ſervants, from their being 
employed about the houſeho/d concerns. 2. Apprentices ; as 
to which ſee that article ante. 3. Labaurers, concerning 
- whom ' 


* 
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whom there are many excellent regulations by our ſtatute- 
law. 4. Stewards, factors, and bailiff;; as to whom, ſee. 
the articles AGENT, FACToR. 5: Fourneymen; concern 
ing whom, ſee that article. 

By ſervice, all ſervants and labourers, except bee h 
become entitled to wages : according to their agreement, if 
menial fervants ; or, according to the appointment of the 
ſheriff or ſeſſions, if labourers or ſervants in huſbandry ; 
for, the ſtatutes for regulation of wages, in ſtrictneſa, ſcem 
to extend to ſuch ſervants only; and the reaſon, given is, 
that it is umpoſſible for any magiſtrate to be a judge of the 
employment of menial ſervants, or of courſe. to aſſeſs their 
wages. It has indeed been the practice of juſtices in dif- 
puted caſes to aſſeſs the wages of both kinds, a practice 
which it was conceiyed might be ſupported under Stat. 20 
Geo. II. c. 19; but it has been lately determined, chat the 
authority of the magiſtrates, under the Stat. 5 Eliz. o. 4. 


is confined to ſervants ee in . 6 7. 
Kb s8 3. r 
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 SHERIFFS. | 23664 dT 


The Stat. 3 9 uh L c. 5, for the — af the obe 
of ſheriffs, enumerates twelve cities and five towns, which 
are counties of themſelves, and which have conſequently 
their own ſheriffs. The cities are London, Cheſter, Briſ- 
tol, Coventry, Canterbury, Excter, Glouceſter, Litchfield, 
Lincoln, Norwich, Worceſter, York. The towns are 
Kingſton-upon- Hull, Nottingham, mee 
Poole, n | 


SHIPS. — See Bill of - Sale Si 
A maſter of a ſhip bath no property, either general or 


ſpecial, in his being conſtituted ; though the law confiders 


EV him 


* 


, uled, 
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Him as an officer, who muſt render an account for vhatſo- 
ever is put into his cuſtody; and, therefore, for whatever 
nrisfortunes happen, or loſſes ariſe chrough negligence, wil. 
fulneſs, or 3 in himſelf or n he is an- 
Werable. Hob. 11. | 
The maſter of a ſhip; at his perl muſt ſee that all 
things be forthcoming which are delivered to him, let what 
actident ſ6ever happen; (che act of God, of an enemy, 
and the perik and danger of the ſea, only excepted ;*) but, 
fot Hre, thieves, and the like, he muſt anſwer : and he is 
in the natute of 2 common cartier; and, though he re- 
ceives' a falary, yet is a known and public officer, and one 
mat the lat“ looks upon to anſwer: and the plaintiff has 
is kleckion to charge either maſter or owners, or both, at 
His pleaſure, though he can have but one ſatisfaction. Co. 
Put. 330, 331: Ser Balu. on Bahn. dy Jonet, 106 10]: 
T Sia. 36: 4 Rep. 84: 1 Mod. 285 A 866: e, 
it, 112, 132: 3 Lev. 288, 259, 

A. maſter. of a ſhip may keep the goods au he i, paid hi 
freight ; but, if he once pa ts with chem, he cannot retake 
them. 12 Med. 511, - 

The maſter of a ſhip;; buying proviſions for the ſhip, 
and having money from the owners to pay for proviſions, 
if, - nevertheleſs, he takes them 3 credit, and fails; the 
owners art tiable 2 Vern. 643. nn | 

The repaiter of a ſhip has his election to fue the chaſer” | 
who employed ! him or the dwriers; but, if the work is un- 
dertaken on a ſpecial proniife from 7 the other is dil | 
charged. 2 Str. 816. 

By 26 Ges, HI. c. 6o, ſect. 1), (Lord ene 
AR.) a * of ſale of a ſhip muſt recite the certificate of 


* And, even if loſt at ba, he will be anſwerable, if any neglect appears; 
as, it the maſter ſhould be abſent; and it ſhould appear that the veſſel might 
1 deen ed, had te bn? worth ya nr Mr exertions 


the 
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the regiſtry,” notwithſtanding the bill of ſale Won 
25 a ſecurity for money tent. 3 T. Rep. 406. 

Two partners purchaſed a ſhip under a regular t 
fale, conformable to the above ſtatute; they afterwards took 
in two other partners, who paid for their reſpective ſhares 
in the ſhip; but there was no transfer to them under the 
diteQion of the ſtatute : and it was held, that the four 
partners had not an inſurable intereſt in the freight; for, as 

the right to freight reſults from the right of 'ownerſhip, 
theſe four partners had, not ſhewn in themſelves, jointly, 
(as laid in the AP either a "_ or _ title to 
the ſhip. 5 7. Rep, 709. 

If a ſhip be in a river or 8 2 money be laid out 
there, either in repairing, fitting out, new rigging, or ap- 
petel for the"ſhip, this is no charge upon the ſhip. But, if 
the ſhip be repaired in a foreign port, while out on a 
yoyage, as no treaty or- contract can be. made with the 
owner, and the maſter employs any one to do work on the 
mip, or to new rig or repair the ſame, this, for neceſſity 
and encouragement of trade, is a lien on the ſhip; and the 
maſter, by the maritime law, is allowed to — 
ſhip. 2 P. Vs, 367: Ath. 234, pl. 128. | 
The captain of wig bas alen en übe by for wages 
ſtores, or repairs, done in England. 1 Dong. 101. ' 

As there are rules of the road for the ſecurity of car- 
rages, &. ſo there are rules for the paſſage of ſhips by 
each other; for, it was determined before Mr. Juſtice 
Buller and a ſpecial jury of merchants, at Guildhall, July 
14, 178), that, where a ſhip, coming up the channel with 
che wind north by weſt, is kept cloſe by the wind, with her 
larboard tacks on-board, it is the duty of any other veſlel, 
which has the wind at large, to paſs her to leeward, and 
not to diſpute the wind with her; it being a loſs to a ſhip, 
going to wind ward, to be obliged to bear away, but none 
40-2 yeſle] going to leeward. And that, as (in this caſe) 
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the accident happened by one veſſel, with the wind on the 
ſtarboard beam, ſtriking againſt another while ſhe was 
cloſe-hauled on the larboard-tack, and her fails ſhivering, 
ſhe was reſponſible; for not having put her al and 
paſſing her to the leeward. ; 

When two hips accidentally, wy 3 hd negli- 
gence,” miſmanagement, or deſign, on either fide, run foul 
of each other, they muſt equally bear the damage which 
ariſes; but, in caſe the damages done to, one of them 
ſhould exceed the value of the other, no claim can extend 
farther than the produce of the whole; ſo that the owners, 
by giving up what was theirs, are Wwe from _ 
ther demands. 1 

ee eee wine eee 
che loſs falls on the owners ; for, the under writers are not 
liable to pay for wear. But it is otherwiſe, where the 
veſſel, being at anchor, *. and . * 
fave the (hip. . 7 
»Wilfolly to cut away, . or road any ſhip, is a 
PE in any captain, maſter, mariner, or -ather 
officer, belonging to the ſhip ſo deſtroyed. 1 Anne, ſtat. 2, 
c. 9, ſect. 4: 4 Geo. I. c. 12, ſect. 3: 11 Geo, I. c. 29. 
So, if any perſon bores holes in a ſhip in diſtreſs, or ſteals 
a pump belonging thereto. 12 N e c. 18: 4 
1 I. c. 12. ; 

By 26 Geo. II. c. 10 . . of Nealing 
yool from/a-ſhip-wrecked: anc diſtreſs, or of obſtructing 
the eſcape of any perſon from the wreck, or of putting out 
falſe lights to lead ſuch ſhip into danger, ſhall ſuffer a 
felons without benefit of clergy ; but, where goods of ſmall 

value are ſtolen, ' without any circumſtances of n 
the offender may be indicted for petty larceny. "el! 
Perſons, in whoſe cuſtody ſhipwrecked goods are found, 
2 giving a ſatisfactory account, ſhall be committed to the 
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common jaĩb for ſix n or pay n the value e 
goods. Id. 

Goods offered to "TI ſuſpected of ang Qierrection, 

ſhall be topped ; and the perſon, ſo offering them, and not 
giving a ſatisfactory account, ſhall. be committed for ſox 
months, or pay treble the value of ſuch goods. Id. 
And perfons convicted of aſſaulting any magiſtrate or 
| officer, when in diſcharge of his duty, reſpecting the pre- 
ſervation of any ſhip, veſſel, goods, or —_ thall be 
W for ſeven years. Id. | 


SLANDER. 


I Alfred comes to Elfric to aſk his opinion of any one 
be wiſhes to employ or take into his ſervice, it is a rule 
that 'E/fric ſhall not be liable to an action for giving (in 
this ſort of confidence) his free and undiſguiſed opinion of 
the party. Buller, Trin. 1783, ſittings after Term. 

A A- juſtification muſt be pleaded ſpecially. Str. 1 200. 

In actions for words with ſpecial damage laid, and ver- 
dict for one ſhilling, if the words are in themſelves action- 
able, no more coſts than damages ſhall be recovered; but, 

if otherwiſe, full coſts: 2 Black. Rep. 10. 
If one is poſſeſſed of an eſtate, an action lies for Sn 

he has no right to it. 4 Co. 18. But not, if, at the ſame 

time, the ſpeaker ſays, it is his. 4 Co. 1), a. 18, 3. Vet, 

i it be aſſerted that a third perſon has ſuch a right, it is 

actionable; but not without ſome ſpecial damage is re- 

ceĩved. Oro. Fac. 164: Gro. El. 197. 

Though all the actionable words, laid in any one count 
of a declaration, are not proved, yet, if ſome are, the 
plaintiff. ſhall have a verdict, 2 Black, Rep. 790. 

If the juſtification be local, as that he ſtole plate at 

Oxon, the (rial ought regularly to be in the ſame county, 

Bull. N. P. 10... But this would be aided after verdict by 

* and 17 Car, II. c. 8, 


The 
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„Ann Seto of Litajtations, as to aQtioris of flander, does 


not extend to caſes where ſpecial damage is the giſt of the 
action. Bull. N. P. 11. But, Where the words are in 
themſelves actionable, ſpecial N will not take them 
out of the ſtatute. 6. 
tis fad ts fiber ht ter to do and 
prove that A. B. told the flander to the defendant. . 1 7. 
Rep. 17. But, if the perſon, repeating the ſlander, at the 
ſame time mention the name of the perſon from whom he 
heard it, that may be pleaded. in (juſtification to an action 
againſt the former. 7bid. The reaſon aſſigned in 12 Co. 
134, is, that, if the author had been named, his credit 
might have been in ſo low eſtimation that tlie party might 
have ſuffered no injury from the flander. . And Lord 
Kenyon adds, It is juſt that, when a petſon repeats any 
% flander againſt another, he ſhould at che faine time de: 
« clare from whom he heard it, in order that the party 
6 injured | may ſue „ erb of _ flander.”” 24 of 
Nep. 27. YA | Av 0t 266155651 
When words, char cacti ene if ynex- 
ee accompanied by qualifications and alluſions, 
which prove that the meaning of them is fuch, that, even 
if they were true, they would not ſubject the perſon of 
whom they are ſpoken to any puniſhment or penalty, they 
are not ſlanderous. As to ſay a man is 2 thief becauſe he 
has ſtolen a cat, the ſtealing of which is not a felony ; or 
to charge a lady with theft or murder, where the accuſa- 
tion is intended as a compliment, and allodes only to rhe 
faſcinating or fatal influence of her beauty. There are 
only three diſorders which the law deems -it- ſeandalous to 
report that a perſon labours under, viz. the 'plagne, the 
leproſy, and the lues veneren.— Gom. baſs. Ad. . 
A 2975- 0 
As the danger, Aeg from „ infegtion in thoſe OY is 
the ground of action, it is not aQtonable'1o-fay a perſon 
q ; —— oo 
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has had ſuch a diſorder, the infection of which may long 
haye been removed. 2 Tp 413* 2 Str. 1189 


* 


su d. 


If one HOPE two 5 ao a ſie of money in a 
ſmuggling tranſaction, or ſuffer loſs by it, he cannot reco- 
ver a proportion of it againſt his partner, becauſe the tranſ- 
action is prohibited. And, where a. contract. is made for 
ſmuggled goods, a party cannot come into a court of juſtice 
to recover on it. MS. — But it is otherwiſe as to foreigners 

who reſide abioad; for, they are not bound to take notice 
of che revenue - laws of any other country. Cowp. 341. 
But, though one party cannot recover againſt the other on 
the contract itſelf, yet, if he come to reſcind the contract, 
he may recover back ſo much money gs has been paid. 
Doug. 455. — The fame law as to all other Megal con- 
tracts. 

And nd action will lie for the ſale of ſmuggled goods 
| abroad, if the ſeller knew that they were to be ſmuggled 
into this country, and aſſiſted in the packing for that pur- 
poſe, although the foreign vender was to run no riſk ; but, 
where the ſeller is not concerned in the fraud, and che goods 
were delivered there in the fair courſe of trade, he may 
recover. 3 7. Rep. 454: 4 1. Rep. 466: 5 . Kah. sos. 
1 Eßpin. Dig. 91. ; (14 
An action en the caſe lies for maliciouſly. eee or 
executing a / warrant to ſearch a houſe for ſmuggled goods 
where none ſuch are found; but an action of treſpaſs. does 


not lie againſt -exciſe-officers, who enter into à perſon's 
houſe, by virtue of à legal warrant, to ſearch for ſmuggled 
goods, although none ſuch be found therein. 1 7. Rep. 
535, W. ad 

\ By Stat. 24 Geo. UI. 0. 4), and he exciſe-laws, the 
ama vellel attaches the moment an act of ſmug- 
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gling is done; ſo as to avoid meſne incumbrances or alienz- 


tions between that time and the time of condemnation. 
But the crown is not entitled to the immediate earnings of 
the veſſel. Neither is the actual property of the veſſel 
altered till after the ſeizure, though it "OP be —_ con 
demnation. 1 T. Rep, 260. . * 
Cuſtom-houſe-officers may ſeize for the forfeiture within 
three years after the fact committed; and the attorney. 
general may file an information at any time whilt the ſhip 
RN 1 T. Rep. 261. 1 80 $. op | 


STAGE-COACHES. — See Carviers. 


If a perſon takes a place in a ſtage-coach, and pays at 
r time only a depoſit, as half the fare, for example, and 
not at the inn ready, his place may be filled up with 
6 paſſenger; but otherwiſe, if he pays the whole 
fare; for, then, he may be taken up at _— * of the 
. 1 Efpin. Rep. 27. | 


STA MP-DUTIES. — see Bills of Exchange, Letters, 
| Notes of Hand. 


By Stat. 37 Geo. III. c. 136, any inſtrument, matter, 
or thing, (except bills of exchange, promiſſory- notes, or 
other notes, drafts, or orders,) liable to be ſtamped with a 
ſtamp of a particular denomination or value, and whereon 
there ſhall be impreſſed any ſtamp of a different denomina- 
tion, but of an equal or greater value with the ſtamp re- 


quired, may be brought to the proper ſtamp-office, and, 


upon payment of the duty, and one penalty of L 5, be 
ſtamped with the proper ſtamp, but without . allowance 
for the wrong ſtamp. 

And, where ſuch * be dan! be Weds: to be 
ſtamped after executed, the ſame not being ſtamped with 


24 any ſtamp, or ſtamped with a Ramp of leſs value than bs 


8 4Y required, 
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required, it may be Ramped on payment f 4 penalty 27 
110, beſides the duty, for each ſhin. | 

And, where it ſhall appear, on oath or otherwiſe, that 
any inſtrument hath not been engroſſed on parchment, &c. 
duly ſtamped, either by accident or inadvertency, or from 
urgent neceſſity or unavoidable circumſtances, and without 
any intention to defraud, and it be brought to the comumiſ- 
ſioners within Ake days after execution, en may 
de remitted. 

Where a paper, purporting to be an agreement, is en- 

tered into out of England, and an action brought upon it, 
and the plaintiff declares on it as an agreement, it need not 
de ſtamped. 1 Eſpin. Rep. 311. 

Certain agreements between merchants who live iy 
miles from London are*exempted from ſtamps. 

A paper, containing the letters and words * I. O. U. 
eight guineas, and ſigned by the party, is good, as an 
acknowledgement of a debt without a ſtamp. . 1 Ejpin. 
Rep. 426. 

A ſtamp of a different kind than that directed by the 
ſtatutes will not be valid, though of equal or greater value. 
1 Efpin. Rep. 243: ſee the ſtatute ANTE. — And articles 
of agreement /ea/ed cannot be given in evidence, unleſs 
ſtamped with a deed-ftamp. 6 T. Rep. 317. 

A ſurrender of a leaſe for years may be in writing with- 
out deed; ſeal, or ſtamp. Will. 26. So may a term of 
years be aſſigned; but, if by deed, it muſt be ſtamped. 
Burr. 2832. 

A broker, when he bought goods for his principal, 
agreed for a half per cent. to indemnify him from any loſs 
on the re- ſale: it was held, that this agreement, if reduced - 
to writing, need not be ſtamped, under Stat. 23 Geo. III. 
c. 58; it being a contract relating to the ſale of goods, 
which, by ſet. 4 of that ſtatue, is A 22 75 
* 824. | 


* 


ae 


An agreement made at ſea, or ay where out of the 


kingdom, may be given in n WHO, as Rampel, 
1 £ſpin. Rep. 311. 

If an inſtrument, ee ry requires. a * by 
the laws of the country where it was executed, u party can- 
not ſue on it here, unleſs it has the ſtamp required in the 
country where it was executed. 2 Eſpin. Rep. 528. 


An agreement between merchants, that one ſhall take a | 


ſhare. in the outfit of a ſhip and adventure, is not an agree- 


ment for the ſale of . any eee n . | 


4d. 403% 

Where a note has VEE given for Kar fold, and, want⸗ 
ing the proper ſtamp, cannot be given in evidence, and the 
declaration cogtains che uſual counts, the party may go 
into evidence of the goods fold, for which the note wm 

given. IM. 24. 


- To me e dilution of . a copy of . | 


agreement to diſſolve it, inſerted in the Gazette, is not evi- 


dence, unleſs it is ſtamped ; for, it is offered in e of 


an agreement. Id. 283. 
An agreement for a leaſe of * Gan ** the 


annual rent of Z 5, requires a ſtamp, if the intereſt be a 
| beneficial one. 2 Eſpin. Rep. 595. 


Any alteration in an inſtrument requiring a a on makes 
it a new inſtrument, Wen . 
ig ** 

STEALING. — See Theft. 'w 


STEWARD. — See dyent. 


' STOCKS. - — - See Bank. 


The amis table is conftrfted to fink the compara · 
tive value of the different ſtocks, and to aſcertain the value 
* real —— a: with the ſtate of the funds, 
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en 1 -0n examining the Nee of Rocks, 1 
bad Lroo, 3 pet Cents, can be bought for ( 48, and that 
5 5 per Cents, ſell for C95, it is clearly my advan- 
tage, if I am a holder of 5 per Cents, to ſell them, and 
buy 3 per Cents; becauſe, it appears by the Table, that at 
9s per cent. they produce only CS: 5: 3 per annum; 
whereas, the 3 per Cents, at £ 48 ng cent. n 1625 
: "JE Ir woos: | 
But, if I am a holder of n when the price is 
[48 per cent. and I can buy L100 of 5 per Cents for 
£75, it is my advantage to ſell my 3 per Cents and buy 
5 per Cents; becauſe the 3 per Cents, as I find by the 
Table, produce at that rate only 3 : 5 per annum, whereas 
the 5 per Oents produce (6: 13 4 per annum. 
And if land is at 14 years purchaſe, it is better for me to 
ſell my ſtock and to purchaſe land, becauſe at that rate it 
| yields (7: 2: 10 per cent. 
Again. — Three per Cent. C at (66; (ban 
a purchaſer muſt give 66 for ¶ 100 ſtock in that fund, the 
value of which is C60 to pay £5 per cent. ;) at the ſame 
time 4 per Cents are at {82}: — in order to determine 
which is beſt to purchaſe, refer to the Table; and, in the 
firſt column, under 3 per Cents, find £66; and, on the 
ſame line in the third column, under 4 per Cents, is { 8, 
the proportionable rate: and, as the price is only {$2}, 
© there appears a gain of 5: 10 on every £100 of ſtock 
2 by purchaſing in the 4 per Cents. 
It may be neceſſary to obſerve, that the intereſt of th 
: Mock of a trading company is ſubject to increaſe or de. 
TWreaſe, according to the profit or loſs of ſuch company; 
conſequently, the price of the ſtock may not be in propot 
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| - tion to government ſecurities, but riſe or fall agreeably 0 
* '  '@pinion and . increaſe or decreaſe of 4 
vidend. 


0 


17 1 | 
Thoſe annuities which are, on compariſon, found loweſt . 
by producing the greateſt intereſt, and not being ſubje@ to 
any particular contingency, muſt be the beſt for any perſon 
to purchaſe, who has no intention to N zt. jobber or 
dealer in ſtocks. „ 

N. B. — In caſe the intereſt of the WE ſtock, delong- 5 
ing to any of che public companies, ſhould be declared 
5 more or leſs than the calculation is made from in the Tables, 

nothing more will be required than to add to or ſubtract 
is from-the comparative rate in the Tables; in like nen, 
or as the increaſe or decreaſe.of dividend. one jn of 
1 An action will lie againſt che Governor and Company of. 
je 
as 


the Bank of England for refuſing} to permit a transfer of 
ſtock to be made ; but the court ond not, in forks ABS 
grant a 8 Den. . KW 15109 38; Yo. 8120 
X22 We Lvl abs "+ at gon, en 10 
es '$TOOK-JOBBING. 2 w rolled 2 
Ii ene perſons joindly,engage;in.a 3 
- tion, and incur lofſes, and gmploy a,broker to pay the dif- 
ference, and one, of ihem repay, che broker the whple ſum, 
with the privity and conſent of the other, he may, TECOver a. 
moiety from. that other, notwithſtanding: the Stat. 7 Geo, II. 
c. 8, which avoids and declares illegal M$ e 
panſaQions.. See 3.7; Rep. 48. | 
Zut, in ſuch a caſe of an illegal ehe 17 one * 
ner pay money for another, without an I authority, hy 
cannot recover it back. [bid. | 
Where perſons, engaged in Rock-jobhing, are alſo con 
cerned i in making real transfers of ſtack, and the balance is 
paid upon the whole by, one for. both of them, a moiety ot 
the, money paid on the real tranſactions may de recovexed, 
even under eee, in which the dats . 
not. 96. 
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STOLEN 0 GOODS, NOTES, e. — Ses © Bil of Ee: 
nott2q vnt 18 change, ear Markets. 
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2 STOPPAGE. - _ See Mutual Peha. 6 x 


orte 600Ds in Thins, = — See Contra, Bills 
AT OX DE © of Ladin. | 
When a W fol 1 he ſells . ncaa] 
the buyer; if he deliver the goods, the property is altered, 
and he cannot recover them back again, though the vendee 
immediately becomes a bankrupt. But, where the delivery 
is to be at a diſtant place, as between che ſeller and buyer, 
the contract is ambulatory till delivery; and, therefore, in 
caſe of the inſolvency of the buyer in the mean time, the 
ſeller may ſtop the goods in tran/itu. 2 7. Rep. 63. 

A ſeller of goods, before actual poſſeſſion by the buyer, 
has a lien upon the goods he ſends ; and, if he can get 
wenn before Kats t-poffeflion is obtained, -where the buyer is 
batikruj t, he as'the benefit of that let. Coop. 296. 5 

White g. are <onfigned. to A.” and? on his becoming 
inge "his" affignee went to the i inn where they were 
a reed and ut "his: mark on them, but did not'take them 
| away,” Key they had been attached chere by a creditor of 

the bankrupt : in this caſe; the 'conſignar could not after- 
Wärds ſtop thei, becauſe they were not then n wist. 
37 Rep. 164. | 

A conſignor's, right of orig WG in WAY. 5 not 
N by the conſignee's s having partly pald- for the 
ek ; for, the ſeller has a right to retake them, unleſs the 

ole brlde has been paid. 77. Rep. 440. e 
"x compoſition with crelitors is good evidence of infol: 
bency. 5 T. Rep. 36, 218. And an inſolvency ſubſequent 
to the contract is a good defence againſt the delivery of 

goods in an aCtion for the non-delivery, purſuant to the 
HA. EE I'S agreement, 
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| ( 49 J | 
agreement. But if, after the intervention of inſolvency, 
the goods are delivered without demanding "nn n 1500 


: cannot be recovered back. Idem. 


A. agreed to buy ſome articles of L of B. he 
io get A.'s arms engraven on them, and to pay for the en- 
graving; and it was held, that a delivery to the engravers 
for that purpoſe was not à delivery to A. ſo as to defeat 
B. 's right of ſtopping the goods in tran/itu,” the price of the 
| gag eee ne N | 


STRAY. * - See Finding. 
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* ſale of * on chis 5 f in a — * A is not T_ 
to alter the property id goods, Fac. L. _ V. Gt. 
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i Orr en my __ been iw ewig to contribute 
townide-payinene of a. debr for which * hs: 4" 
bound. Toth. 41: 2 Freem. 7779... 

By Magna Charta, c. 8, ſertier are not liable, if the 
principal be reſponſible; but this does not extend to ſuteties 
in à bond, covenant, or note; for, they are bound r 
with the principal. Hardres, 33. 

Where a bond, conditioned for the re- payment * auf 
money by. a principal and ſurety, has not been forfeited till 
after the bankruptcy of the furety, the debt cannot be proved 
under his commiſſion ; and, therefore, he may be ſued upen _ 
it notwithſtanding” his b _— a * 
contingent. Doug. 160: rb CS cis 

8o, where a n bail for bete 1. ea 
dered as a contingent debt; and, if the ball commit an act 
of bankruptcy before the judgement, it cannot be proved 
hi the commiſſion. 2 Str. 1043. But he has an equity 
Ff 4 | to 


14 ! 
to make the ereditor prove in truſt for him before * pays, 
1 Cooke's B. L. 210: 3 Ven. gun. 243. „ 

In bills of exchange and promiſſory-notes there is 3 
double contract; the firſt between the principal debtor and 
creditor, and alſo an implied contract, that the principal 
debtor: will indemnify the ' ſurety ; ſo that, if the creditor, 
the indorſee, comes upon the ſurety, the indorſer, the in, 
dorſer or his aſſignees may come in and prove under a 
bankruptcy againſt the original principal debtor. But this 


muſt depend upon the time when the ſurety paid the debt. 


1 Atk. 123. For where à ſurety for a debt pays off part 
ſubſequent to an act of bankruptcy committed by the prin- 
cipal, but prior to the ereditor's proving his debt under the 
commiffion, the creditor cannot pag the whole debt and 
Nand" as a truſtee" for the ſurety ; neither can the /urey 
himſelf prove, becauſe, as to him, it became a debt ſubſe. 
quent to the bankruptcy. 1 Cooke's B. L. 153. 
If a perſon gives an "abſolute bond to another who be- 
came ſurety for him; ĩt is a good conſideration for the band, 
and the! obligee is entitled to prove it as a debt under the 
commiſſion, although he has not himſelf paid. the money at 
the amm Rep. , .. 
A ſurety in à bond, who pays the debt after the bank- 
ruptoy of tlie principal is; not barred by the certificate, 
though the bond was forfeited before n W 
1 - Sf tet banotiibnts hn 7 
The rule of la dv is, that,” although e mak himſelf 


2 for the:-debth of another by à contract, prior to the 


bankruptcy of fuch other perſon, and he does not actually 


pay that debt till after the commiſſion of bankruptcy, he 
cannot prove his debt under the commiſſion. 1 T. Rep. 599. 
Where one'perfon-is ſurety for another, and compellable 
to pay the whole debt, and he is called upon to pay, it is to 
be conſidered as money paid and advanced to the uſe of 


even 
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even though he did not pay it by the deſire of the-princi- 
pal. 2 T. Rep. 105 8 1, Rep. 310. The firſt caſe of this 
kind in which a plaintiff ſucceeded was tried ow he late 
Mr. Juſtice GouLD, at Dorcheſter. 

One ſurety may compel another in equity to — 
. payment of a debt for which they are jointly 
bound. Toth. 41: 2 Farms, 97. | 

- A ſurety has a right, the day burn india abieirhe 
joins becomes due, to apply to a court of equity, and inſiſt 
upon the bond being put in. ſuit; ſo that he may be delivered 
from the obligation And, upon the ſame principle; it is 
held, that, if the creditor give the principal debtor time be- 
yond the term originally ſtipulated in the bond, without the 
ſurety's conſent, the ſurety is diſcharged. 2 Vex. jun. 540: 
2 Bro. 579. So, if che creditor ſues the principal by di- 
rection of the ſutety, but, without his privity, agrees to 
Gy execution, the ſurety is diſcharged. 2 Jex. jun. 44. 

A contract — nts ſtrict letter of it 
mgtiaberſoreryct2: . Rep. 360. d πτ.᷑⁰,˖,jiuʒu 9 2 
| here Joha, at the inſtance of Peter, becomes a joint 

ſecurity for Robert, and Peter is obliged to pay the whole 
money, Peter cannot call on John for contribution of a 
moiety. But it would be otherwiſe if John becomes - 
ſurety e own motion. 2 Ein. Rep. *. n 1 
Freem. CRTC HP 27 ooo ora n 25 FF 
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hat i, 
«(Th ents of inane Forllife; of himſelf, cnet anos! 
ther, is entitled to emblements of corn ſown; nnn 
or other annual artificial profit; but not of ' fruit-trees, 
graſs, and the like. 1 85 T. 471: 2 Black, Com, 122, 
— 
By 


Ll 
#5 4d » 5 
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By Stat. 11'Geo. II. e. 19, ſect. 15, the repreſentatives 
of tenants for life ſhall recover of the leſſee a rateable pro- 
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TENANT-RIGHT. 


The favour which is ſhewn to old tenants, by granting 
them a rene wal of their leaſes preferably to a ſtranger, has 
given them, in the eye of the law, an intereſt beyond their 
ſubſiſting term; and their intereſt is generally termed theit 
tenant-· right of renewal. This is particularly applicable to 
leaſes from the crown, from the church, from colleges, or 
from other corporations. In theſe caſes, it oſten happens, 
that the ſituation of parties is ſuch, that there are ſucceſſive 
renewals of the leaſe, or ſucceſſive enlargements of it, by 
reverſionary grants. On the one hand, the property is 
more valuable to the actual tenant than any other perſon; 
he can therefore afford to pay more for the rene wal than 
another. On che other, there is a natural partiality in the 
leſſors to the preſent tenants, particularly if they, or thoſe 
under whom they claim, have long been tenants of the 
land in queſtion.” Attempts have been made to eſtabliſh an 
obligstion in landlords to renew, but they have not ſuc- 
ceeded. The rene wal, therefore, is ſtill a matter of favour 
and of chance. Courts of equity have ſo far recogniſed 
the tenant - rigtit to be. a Teal benefit, and, as fuch, entitled 
to their protection, as to decree, that new or reverſionary 
leaſes (gained by undue means or ſuppoſition of the tenant- 
right of rene wal) ſhould be for the benefit of the perſons 
intereſted in the ancient leaſes; and, conſequently, that 
thoſe, who obtain ſuch new leaſes, and were thereby le- 
gally poſſeſſed of them, ſhould be truſtecs for er e 
3 Co. Lit, 290, 6. u. 1, fect. ix. 
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TENDER. 


1 


1 


- TENDER. - — See ee, Alen ys 
"A 2 beef Ng or'to W . 8 
To make à tender of n lawful and 3 it 

mould be wadlde 
1. In race of one 3 witneſs at least. 

2. It ſhould be made in lawful Engliſh money; but it is 

held, that a tender of bank-notes is good, unleſs the credi- 

tor makes the circumſtance of its being in bank-notes a 

ſpecial objection at the time. 3 7. Rep. 554. And, hy 

Stat. 37 Geo. III. c. 91, after tender of bank notes, the 

party cannot he arreſted, but only ſerved with common 

proceſs. And a tender in fortign money, made current by 
proclamation, is a good tender. 5. Rep. 11iI4. 
+3. It ſhould be of the very ſum due; though a tender of 
more does not vitiate it. 5 Rep. 114: I Str. 916. hn 

4. It ſhould be a real and ſubſtantial tender, by holding 

open the hand or bag towards the party with the money in 

il. And it may be prudent actually to count it out before 

him; though: tfris is not abſolutely neceſſary, if it can be 

proved there was the ſum to be tendered. 5 Rep. 115. ; 

F. It ſhould he without condition, as was determined by 

Lord Kenyon, T. 1593. James brought an action againſt 

John for the rent of a houſe, which was eighty guineas ; - 

to which action John pleaded a fender. It appeared in 

evidence, that John tendered eighty guineas to James, pro- 
vided he would give him a receipt in full of all demands, 
which James refuſed to do, becauſe he ſaid John owed: him 
money on other accounts. Lord Kenyon was clearly of opi- 

nion that this was not a legal tender. A legal e 

be a ſimple act, without any condition annexed wag as 
6. It ſhould be before action brought. # K 
It follows, from the obſervations which have been 1 

that a mere promiſe, or ſaying to the creditor” . I am ready 


1 «c to 


* 
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e to pay you,” — © Come with me and receive your mo- 
« ney,” and ſuch like declarations, are no legal tenders. 

No tender in ſilver money, exceeding (C 25, at one time, 
n ee 
weight, at 5s. 24d. per ounce.“ Stat. 14 Geo. III. c. 42. 
If money is brought to a creditor's houſe, and delivered 
to his ſervant, who retires and appears to go to the maſter, 
and returns with an anſwer that he will not receive it, it is 
evidence to be left to the jury, from which they may inſer 
a tender was made. 1 E/pin. Rep. 350. 
A tender of money, payable. on a certain day, may be 
made at any time before the day expires. Co. Lit. 202. 
As to tender of rent, it is to be obſerved, where no place 
off the land is appointed for the payment of rent, the tender 
muſt be made on the land. A reference to the article Dz+ 
MAND- will ſhew on what part of the houſe or land the 
tender muſt be made. And, as to the time of the tender, 
it may be made to the; perſon of the leſſor upon the land, 
at any time of the day on which it becomes due; but, iſ 
made on the land, the leſſor not being preſent, the tender 
muſt be made before . When rptt ach 
till after ſun-ſet. 444158 1e 

A tender on the 4 ee. tho Uiftreſs ae i 
me ee e wrongful. A tender after the 
diſtreſs, and before the impounding, makes the detainer 
wrongful,” But a tender after the impounding makes nei- 
eee comes too 
late. 8 Rep. 147. 22 

In am asien of covenant for, Arenen of rent, de- 
fendant pleaded a tender on the day. The witneſs proved, 
that the defendant went purpoſely to pay his rent, and ſaid 
to the plaintiff, 6 ES: e eee but 


. un, ich cape rn 
years ſince, and has not fince been revived. , . | 
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did not produce or ſhew the money; and, it being proved, 
that the plaintiff refuſed upon other grounds than that of 
the quantity or quality of the money, Mr. Juſtice Buller 
held it to be a good tender in this caſe, —_ W 
Aſſizes, 1786: Cromp. 152. 

Tenant may, on tender of rent, dedu@ the land- tax. 3 
T. Rep. 455: | 

There are ſeveral ſtatutes which authorize a tender of 
amends : as the Stat. 11 Geo. II. c. 19, ſect. 20, in caſes of 
diſtreſs for rent; Stat. 17 Geo. II. c. 38, ſect. 10, in cafes 
of diſtreſs for poor's rates; Stat. 24 Geo. II. c. 44, in 
actions againſt juſtices of the peace; Stat. 23 Geo. III. 
c. 70, ſect. 30, in actions againſt Exciſe-officers ; Stat. 24 
Geo. III. c. 47, ſect. 35, in actions againſt Cuſtom-houſe 
officers ; and Stat. 21 Jac. I. c. * in * of ane 
treſpaſs and diſclaimer. 

After a tender has been made, and the bey refuſed, the 
creditor may make a freſh demand; and, if it is not then 
paid, the former tender and refuſal will not avail ; but cre- 
ditors ſhould be careful not to commence an action after 
tender and refufal, and before a new demand and refuſal 
have taken place. 1 Eſpin. Rep. 115. | | 

The clerk to the attorney in the cauſe is not a "_ 
authorized to make a demand after a "ee and ene 

2 T. Rep. 485. 

Where a perſon RE PT ee IVEY 

fully, no tender of freight paid by him is neceſſary to enti- 

tle the owner of the goods to an action. id. | 
Tf, upon a tender pleaded, the plaintiff will not receive 

the money, but take iſſue upon the tender, and it is found 

againſt him, the money is loſt for ever. Imp. Py. 192. 

| Tender of ſtock muſt be at the laſt part of the day it 
can be accepted. Str. 777. 

If the condition of a bond be, that the obligor ſhall 
come och a day to ſuch a place, and ſhew the obligee a 

' : releaſe, 


[ 4.6 
releaſe, and he doth; come to the place the latter part of 


the day, and doth ſtay chere until the light of the day 
be gone, ready to ſhew him his releaſe, but the obligee 


comes not chither; this is a good . of the con- 


| dition. 22 Edve. IV. je 


* 


TH Err. 


A thefi, or 3 differs from a ee in this, that, 

to conſtitute a robbery, there muſt be previous violence uſed, 

or a putting in fear, which n not enter into the idea of a 
theft. See RoBBER T. 

It is now fully eſtabliſhed, a in all caſes where 

horſes ar carriages are hired, and are never returned, if the 


jury are of opinion, from the circumſtances, that the per- 


ſons to whom they are delivered intended, at the time of 
hiring, never to reſtore them; or that the intention to 
ſteal them, or convert them to their own uſe, exiſted in 
their minds at the time they gained poſſeſſion ; they are 
guilty of felony. Leach. 189, 327. And, where a perſon 
| hires a horſe for a particular time, or to go a ſpecific jour- 


_ ney, and, after complying with the terms of the ſpecial 


agreement, ſells it, his poſſeſſion being then unſupported by 
any privity of contract or conſent of the owner, he is held 
to be guilty of felony. 75:4. And it is now generally held, 
that, if the poſſeſſion of property is obtained by any con- 
trivance animo furandi, as by pretending to find a valuable 
ring, cutting cards, or laying wagers, or by undertaking to 
exchange a note into caſh, or gold into aver, it amounts 
to a ge: Id. ws 8 239. 


* 


-THREATS. —= See Menace 9 


* TIMBER: - — See e Trees. | 
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TIME. — See Bulls of Exchange, umi Znder. 


A month in law is a lunar month or. twenty-eight 
days, unleſs otherwiſe expreſſed ; therefore, a leaſe for 
« twelve months” is only for forty-eight weeks; - but, if it 
be for a twelve month,” in the ſingular number, it is 
good for the whole year. Ne s Maxims, 11: 2 Black, 
Com. 141. | 

In bills of exchange and promiſſory-notes, a month is 
always a calendar-month. Black. Com. 141, n. But a 
month in a ſtature is a lunar month, unleſs otherwiſe ex- 
preſſed. 6. T. Rep. 224: Doug. 446. 

Where a ſhip is freighted by the month, the computa- 
tion ſhall be by the calendar, not the lunar, month. 1 £/p. 
Rep. 186. But it is otherwiſe of the months mentioned 
in the Southern Whale-F iſhery Acts. Id. 246. 

Where a computation is to be made from an act done, 
the day when ſuch an act was done is to be included. 


Therefore, when the law requires a month's. notice of an 


action, the month begins with the day on which the notice 
is ſerved. 3 7. Rep. 62g. 1 

Indentures of leaſe were dated the 26th of — to hold 
for three years from henceforth, and the indentures were 
delivered at four o'clock in the afternoon of the 20th of 
June: it was / adjudged, that from henceforth ſhall be ac- 
counted from the time of the delivery of the indentures, 
and not by any compuratior from the date. Co. Lit. 5, 1,4; 
Clayton's Caſe': 1 L. Raym. 281. | 

If a leaſe be made to hold from the day of oo, the * 
ay of making is excluded ; for, from ſagnifies the term 
from which, as nil ſignifies the term to which, and from 
has an excluſive acceptation. Co. Lit. 5, 94, 4: Barwick's 
Caſe: Wing. Maxjms, 11: See the ſubjef at large, 6 u- 


wy 278. | 47): {064 * 
f t 
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It is now determined, C Corp. 514,) that from the day 
may either be incluſive or excluſive of the day, according 
to the context and ſubject- matter. See 2 Black. Com. 319, 

Tr is a general rule that the law will not admit of frac. 
tions of a day; i. e. the law will not account by minutes 
or hours to make priorities in a ſingle day, unleſs it be to 
prevent a great miſchief or inconvenience. As, if a bond 
be made the firſt of January, and this bond is releaſed the 
ſame day, the bond may be averred to be made before the 
releaſe, &c. 1 L. Raym. 281. And, in the ſpace of a day, 
all the twenty-four hours are uſually reckoned. Therefore, 
if I am bound to pay money on a certain day, I dif. 
charge the b if 1 pay it before twelve o'clock at 
night. 
| A perſon is of age the day before his binh-day. L. Royn. 
480, f Ste AGE. | 


_ ö | TITHES. 


* Tithes are, rd by Buackerowks as a e 
incorporeal hereditaments, and defined to be a tenth part of 
the increaſe yearly ariſing and rene wing from the profits of 
the land, the ftock upon land, and the perſonal induftry 


of the inhabitants. The firſt ſpecies being uſually called / 


predial, as of corn, graſs, hops, and wood; the ſecond 
mixed, as of wool, milk, pigs, &c. conſiſting of natural 
products, but matured and preſerved in part by the care of 
man; and of theſe two ſorts the tenth muſt be paid in 
groſs : the third, perſonal; as of manual occupations, 
trades, fiſheries, and the like; and of theſe only the tenth 
part of the clear gains and profits is due. 2 Com. c. 3. 

Tithes are alſo divided into great and ſmall. Great tithes 
are chiefly corn, hay, and wood; | ſmall tithes are the 


dll tithes of other kinds, cogether with mixed ant! 
5 


Great 


| 


( 449 J | 
Great [tithes generally belong, to on re, and __ 
tithes to the vicar. Croc Car. 20. 
Some things may be great or Ca tithes; i in Joe of | 


the place; as hops in gardens are {mall tithes, and, in fields, 
may be great tithes: and it is ſaid the quantity may turn 


ſmall tithes into a great one, if che pariſh is generally ſown 


with it. 1 Roll. Abr. 6454: 1 Cre. 518: Words Inf. 16. 
Predial great tithes now appear to be corn, grain, hay, 
clover-graſs when made into hay, wood, under wood, and 
beans and peas, when fown in field. 
The predial /n "tithes are flax, hemp, - madder, boptz 
garden · roots, and herbs, as potatoes, turni ps, parſley, cab- 
bage, ſaffron ; and the fruits of all kinds of trees, as ap- 
ples, pears, *acorns, '&c: ;' and all kinds of ſeeds. 007! 
- Perſonal tithes are only payable by ſpecial cuſtom, and 


| pethaps are paid no where now in England, except for ſiſh 


caught in the fea and for corn- mills. 3 Burn. Ecel. L. 439. 
The following alphabetical arrangement will n uſe | 


ful information on the ſubject of dthe . 


Acorns: — Acorns, as they yearly increaſe, are liable 
to the payment of tithes but this is where they are” 
gathered and ſeld, and reduced to à eertain profits not 


when they oy — v eat OW" * hes 643 


ata. : dub ei a645-3n65m7); 14 ot: 


i — ry pays no e except 


by cuſtom. 2 Inft.652 :' O__ _ $897 raw: of 
But ſee Gn As. "TT; i . Ax e 

ft —— of . is a prediatiathe;/ 6 | 
Anftr. 560,) and is the tenth part of the value of keeping or 
depaſturing ſuch cattle as are liable to it. Agiſtment of cattle 
upon paſture-land, which hath paid no other tithes thkt year, 
pays tithe for the-cattle: If a man breeds or buys barren un- 
profitable cattle and ſells them, he ſhall pay for the agiſt- 


ment; but, if he depuſtures his land with his cattle, uſed in 


3 in che pariſh. . 
Gg © tithes, 
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tithes. 1 Roll. Abr. 646, pl. 2, 3, 6, 7: Cro. Elia. 446: 11. 
Raym. 130. Otherwiſe, if uſed in another pariſh. 5 Mod. 
114: 1 L. Raym. 130. So of milch cattle. 1 Roll, Abr. 


646: 1 L. Raym. 130. And it ſeems the better opinion 


that no tithe is payable for the agiſtment of a ſaddle-horſe 
of an occupier of land. 1 Koll. Abr. 642, pl. 4: Cro. Jac. 
430. Nor is. tithe payable for milch cattle reſerved for. 
calving, while they are dry ; but, if aſterwards ſold, or 
milked in another pariſh, an agiſtment-tithe is due for them 
for the time they were dry. Het/, 100: 1 L. Raym. 130. 
No tithe is due for the: paſture of young cattle, reared to 
be uſed for huſhandry or the pail. Cro. Eliz. 476. But, if 
ſuch young beaſts are ſold before they come to ſuch perfec- 
tion as to be fit for huſbandry or to give milk, tithe is payable. 
Hetl. 86. An agiſtment- tithe is due for all ſuch catile as 
ate kept for ſale. Cro. Elix. 446, 476: Fenk. 28, pl. 6: 


Cerro. Car. 237 : Cro. Fac, 430: 1 Roll. Abr. 647, pl. 14. 


But if any cattle, which, have neither been uſed in huſban- 
dry nor for the pail, are killed and. ſpent at home, no tithe 
is due for their paſture. Fenk. 281, pl. 6: Cro. Eliz. 446, 
476 : Cro. Car. 237, Agiltment-tithe is due for depaſty- 
ring any ſort of cattle, the property; of a ſtranger.” Cre, 
Elia. 246; Cre, Fae. 216: Bumb. 13 Freem: 329; But 


no agiſtment-tithe is due for any, beaſts depaſtured on the 


headlands of ploughed fields, ſo that they are not wider 


than is ſufficient to turn the plough and horſes upon, 1 


Roll. Abr. 646, pl. 19. And it has in ſome cafes been 


held, that no tithe was payable for cattle depaſtured in 
grounds that have, in the ſame year, paid tithe) of haß. 


Bunb. 10, 99 © Popl. 142: 2 Roll. Rep. 191 Or of corn; 


Bro. Diſm. 18 :I Med. 216. [ But ſee poſt GR Ass. ] And 
it does not ſeem to be quite ſettled whether agiſtment-tithe 
is due for ſheep. The principal caſes on the ſubject are, 
1 Roll, Rep. 63. pl. 5 1 Roll. Abr. Gal, 642. 647: Fol. 
197: Cra. Car. a %Bunb. 90, 3131 Gilb. Rep. 23. 
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This tithe is to be paid according to the price bor beeping 
cattle on ſimilar lands in the neighbouthood. 3 Burn. 'Ecel, 
I. 448. Others ſay, a'tenth part of the (yearly value of 
the rent is payable ; i. e. 25. per pound, though the twen- 
tieth part is uſually accepted. 1 Roll. Abr. 646 : Hurd. 183, 
ALDER-TREES, Aſh, Aſp, Beech, &. Sie Trees. 
» ank of trees is not min os _ trees were amber. fi 
Rep. 49% a 
BAAMREN LAND is not tithable; = by Set Won 
Edw. VI. c. 13. barten land improved ſhall, for the fi 
ſeven years, be diſcharged of tithes; but it ſhall, during 
the ſeven years, pay ſuch ſmall tithes as have betn uſed to 
be paid before. And, if land is over-run with buſhes;'\or be- 
come unprofitable by bad huſbandry, it is not baren land; 
and, if it be grubbed, or ploughed and ſown, it immediately 
> wp 2 Inf. 656: Cro. Elia. #73: 2 L.-Ram. 99. 
Bes are tithable for their honey and wax by the tenth 
meaſure” and tenth pound. I Roll. en 3 494 


F $697 . N. B. 404. b | 1170 k S112 Al 
- Bricks pay no tithe; for, hey es ed the blanc of 
the earth, and of no annual increafe?*t-Cyo. 't. + E.G 


CarLves are tithable ; and the tenth calf 1 when. 
weaned, and the parſon is not obliged to take it before; but, 
if in one year a perſon hath not ten calves, the parſon is not 
entitled to tithes in kind that year, without a ſpecial cuſtom - 
for it; though he may take it in the next year, throwing 
both” years together. 1 Roll. Abr. 648: Raym, 277. Ter 
calyes bought in, and ſucklers, no tithes are du. 0 

CATTLE fold pay tithes ; but not ſuch as are kept for 
plough or pail: but, if ſuch cattle are ſold before uſed. 
or if, being paſt labour, or barren, are fatted and fold, 
tithes are due; but not if the owner kill and ſpend mem in 
his houſe, Cattle feeding in large commons, where the 
bounds. of pariſhes are not certainly known, , ſhall, pay 
ithes where the owner of them lives; and, if fed in ſeve - 

Gg 2 ral 
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eee they continue above 2; month in each pa- 
Tiſh, tithes hall be paid to the two, pariſhes proportionably, 


14 Boll, dur, 685, 646, ba; Hardr. 35 Stat. a and 3 


Edx. YL, C. J3, ſec, 3. For cattle taken in to graze, a 
part. of the money tegeiyed ſhall be paid... 
Canuxand chalk-pity pay no tithes, nor do, bricks, 


clay, goal, or mines, they being of the ſuhſtagce of the 


earth, and not annually increaſing. 2 Ju. GS m. 
» \CHEESE- pays tithe hy, cuſtom, where tithe is not paid 
for, the, milk; but, if the, milk pays. a tithe,, the cheeſe s 
diſcharged. 1 Kall. Abr. HEI. See MI... 

CnlexkEN — en obo ies 
pong oo - 0% 6 brig! 1% a4 0 


. Cokzs pay tithes; the ſame! as . 1 gel dbr — 


+ Comps; ate tithabis only; bye ſtom, for thoſe only that 
are ſald. a Dan. M S 


Con Nys 2 predial tithe, lis. tithed, by the tonch 
cock, heap, or theafy, which, if che owner, do not ſet out, 
he may - ſued, under the Stat. 2 and 3 Edw, VI. 0. 3 
It ern be ſoldh ſtanding, che vendee ſball pay the tithes; 
but, if ſold aſter ſoveragoe, the vender muſt. Hard. 380, 
381. I the proprietor of tithes leave them en the land 
more than à rraſonable time after hey are ſet ot. and after 
be has poticy thereof, * .theowper.of ihs land cannot juſtify 
turning in bis catile upon the land go depaſture it, in the 
uſual goorſe of huſtandry, whereby the. catzle;conſume the 
 Uthes ;, but his gemedy is either £0, bring an action, or to 
diſtrain the .tiches, as doing FR 2 Vent. 48: 1 Sid. 


283: L Ran. 1893 & J. Reb. 32. No biches are due of 


adde. da 301.652 % Roll, Abr. 640, fl. 14 


There are yatious apiqions, Whether zakinge of corn, in- 
ions. eee but the, bene pu, | 


„ ect ume! 40 Wt ole Er orice by Ui Rank fo ria, But 
it(is required by che canon Je Fo APIS adtics/s oed Wired by cio 


in wich caſe it's goody. ang! ui bs complird with, 0 toit 
es . © 8 


N a att 8 
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| ſeerns to be, that ſuch takings dre. See 1 Roll. 437. 6455 el. 


ir Co. Car. 278, 475: ws; 335: Moot, 278: 12 


| Med. 235 


DER are not tithable, being fere ume, wild by na- 


ture; though in parks, &c. they pay tithe by cuſtom, N 


Nor fawns. 2 Inft. 651. 
Doves, if kept in a dove houſe, and not r ſpent i in dhe | 
owner's houfe, but ſold, are tichable, 1 Veut. 6: 12 Med. 
17+ 1 Rell. Abr. 644, Z. pl. 5, 6. 
Eoos pay tithes, where tithes are not paid for the young, 
except fuch as are wild by nature. 1 Roll. Abr, 636, 642 : 


2 P. Wis, 463. But no tithes are due of the eggs or 


young of any birds or fowls, which are kept only for plea- 
fure. Bro. Diſm. pl. 20. f 

Fal Low GrouUND is not rithable for paſture in that 
year in which it lies fallow, unleſs it remains beyond the 
courſe of huſbandry. 1 Roll. Abr. 642. | 

" Fen NS, Crained and cultivated, pay tithes. 1 Rell, 


Rep. 354- 


Fisti, taken in the ſea, o or common” ar open rivers, are © 
fithable only by cuſtom; even though they are in thoſe riyers 


taken by one who has a ſeveral fiſhery ; and the tithe is to 


de paid in money, and not the tenth fiſh ; but fiſh in ponds 
and rivers, encloſed, ought to be. ſet out as a tithe in kind. 
2 Danv. Alu, 583, 4: Ney, 108: bf Koll. Abr. 630: Cre. 


Ti, 332: 1 Lev. 179. 


FLAX. — Every acre of hemp or flax fown half pay 
yearly ' 55. for tithe, and no more. Stat. 11 and 12 
W. III. c. 16. 

"FoxesT-LANDS ſhall pay no b mtb while i in the bands 
of the king; but, 1 in the Hands of a ſubject, they ſhall, 


1 Roll. Abr. 655 3 Cro. 94. 


FowLs, as hens, geeſe, ducks, and turkeys, are to pay 
- fithes in the eggs or the young, according to cuſtom, but 
Ede 2 P. Wis, 463. The rule extends to all birds 
he} b G g 3 and 
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and fowls, except ſuch as are wild by nature. Moor, 599; 


1 Roll. Abr. 642, pl. 6: 2 P. Wins, 463. Or we kept 


only for pleaſure. Bro- -Diſm. pl. 20. 
FrutT, as apples, pears, plums, . cherries, &c. pay 
tithes in kind when gathered; and ought to be ſet out ac. 


cording to the ſtatute. 2 In/?. 621. And notice ſhould be 


given to the vicar when gathered ; and, if it be ſpoiled by 


reaſon of his not fetching it away in due time, he muſt 


bear the loſs. 
FrutT-TREES, cut down and ſold, are not tithable, if 
they haye paid tithe-fruit that year before cut. 2 Infl. 621. 
Furzes, if ſold, pay tithe; not if uſed for fuel in the 
houſe, or to make pens for ſheep, &c. mods Inſt. 166. 
GARDENS ate tithable as lands, and therefore tithes in 
kind are due for all herbs, plants, and ſeeds, ſown in them ; 
but money 1s generally paid by cuſtom or agreement. 
Gass mown is tithable by payment of the tenth cock, 
or according to cuſtom. The parſon may let it lie till 
made into hay. If graſs be ſold ſtanding, the buyer pays 
the tithe; if ſold after cut, the ſeller. 1 Str. 245: 1 Roll, 
Abr. 644, 5. Tithe of hay is to be paid, although beaſts 
of the plough or. pail, or ſheep,, are to be foddered with 
ſuch hay. Cro. Fac. 47: 1 Roll. Abr. 650, pl. 12: 12 
Mad. 497. But no tithe is due of hay grown upon the 


| headlands of ployghed grounds, provided that ſuch head- 


Iands are not wider than is ſufficient to turn the horſes and 
plough upon; 1 Roell. Abr. 646, pl. 19. It is laid down in 
one old cafe, that, if a man cuts down graſs, and, while it 

is in the ſwathes, carries it away and gives it to his plough- 
cattle, not having ſufficient ſuſtenance for them otherwiſe, 
no tithe is due, 1 Roll. Abr. 645. In one caſe the Court of 
Exchequer ſeemed to be of opinion, that no tithe is due of 
vetches or clover, cut green, and given to cattle in huſban- 
dry. Bunb. 2y9. But, in another caſe, it was afterwards 
held, Chat the right to tithe of 1 accrues * 927 


f 
t 
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the graſs; and that the ſubſequent dppliestbon of it, while 


in graſs, or when made into hay, ſhall not, although beaſts 
of the plough or pail are fed with it, take away the right. 
12 Mod. 498. It is laid down in ſome books, that no tithe 
is due of aftermath-hay, _ becauſe tithe can only be due 
once in the ſame year on we ſame land. F. N. B. 53. 
But it is held in others, that tithe is due of aftermath-bay. 
1 Roll. Abr. 64, pl. 11: Cre. Elix. 660: Cro. - Fac. 116: 
Cre. Car, 403: 12 Mod. 498: Bunb. 10. And the princi- 
ple upon which the doctrine, that no tithe is due of after - 


math-hay, is founded, is denied in ſome modern caſes. 


In ſome of theſe it is laid down, that tithes ſhall be paid 
of divers crops grown upon the ſame land in the ſame year. 
Bunb. 19, 314. In others it is held, that, wherever there 
is, in the ſame year, @ new zncreaſe, tithe is due. Bunb. 9: 


© Gilb, Rep. in Eg. 231. 


Hax pays a predial tithe. [ See GRASS. 3 The tenth cock 
is to be ſet out and paid, after made-into hay, by the cuſtom 


of moſt places; and by cuſtom generally, but not of common 
_ Tight, the pariſhioners ſhall make the graſs cocks into hay 


for the parſon's tithe ; but, if they are not obliged to make 
the tithe into hay, they may leave it in cocks, and the par- 
ſon muſt make it ; for which purpoſe he may come on the 
ground, &c. 1 Roll. Abr. 643, 647, 650: 2 P. Wms, 523. 

" HEADLANDs. — See Corn and * 

Heme, — See Flax. 

. HexBAGE. — See Agi/iment. 

- Honey. — See Bees. | 

Hors are tithable after they are canal from the bind, 
and ſhould be meaſured i in baſkets before being dried, and 
eyery tenth baſket ſet out for the tithes. Malton v. Thers, 
Bro. P. C. And it ſeems that a cuſtom to ſet out the 
tithes by the tenth hill, where the rows are unequal, 
leaving the binds uncut, and the poles hen cannot 
I 7 T. Rep. 86. | 

G 4 4 Honepe. 


1 
Hoss. — See Agiftment.. | | 
+ Houses for dwelling are not properly tithable. A mo. 
aus may be paid for houſes in lieu of tithes of the land upon 
which they are built; and many cities and boroughs have a 


e e eee r cand 3 16: 2 


I. 659. 
Laus and KrDs mad. 167) pay a tithe as 1 


but, if lambs are yeaned in one pariſh, and do not tarry 


there thirty days, no tithe is due to the parſon of that place. 
If there be'a- cuſtom that the pariſnioners, having ſix 
lambs or under, ſhall pay fo much for every lamb; and, if 
he have above that number, then to pay the ſeventh, it is 
good. 3 Cro. 403. Tithe of lambs is not due of common 
tight unleſs there be ten. 1 L. Raym. 677. 8 
Lap may pay tithes by cuſtom, as it does in au 
counties; but it doth not without it. 2 /nf. 65 1. 5 


Linn and LIMEKILVS are tithable only by cuſtom, | 


1 Roll. Abr. 642. 


 MADDER is now tithable - in "kind. It was liable for 


twenty-eight years only to a modus of 55s. ; but the ſtatutes 
for that purpoſe are now — Stat. 3* Geo. II. c. 12: 
5 Geo. III. c. 2. 

Mas r of oak and beech pays tithes, in Phy . circum- 
ſtances as acoris. 

Milk is tithable where no 3 We) * Abende 
year round, except when cuſtom over- rules; and it is payable 
by every tenth meal, not tenth quart or part of any meal. 
And it was formerly held, that it was to be brought to the 
houſe of the parſon, &c.; in which particular this tithe 
differs from all others, which muſt be fetched by the re- 
ceiver. But this is only where there is a ſpecial cuſtom ;» 
and it-ſeems now decided, that the tithe of milk is by ſet - 


ting out every tenth morning and evening's meal in clean 
veſſels belonging to the owner of the milk, -and leaving the 


ſame therein till the veſſels are again wanted by the owner; 


” 


> 
”— ac. ar; cw tu 


( ap 1] 

d ir net fecdhsd avvay by dhe parfols prior db Mat e, 
the owner is at Rberty to row! if on te ground ; and in the 
intermediate time the owner is not anſwerable for any acci- 
dent that may happen to it. Bro. P. C. In ſome places they 
pay tithe-cheeſe for milk ; and in others ſome ſmall rate, 
according to cuſtom. Cro. Elia. bog : 2 Danv. Abrid. 596. 

MitLs. — Tt is now ſettled that tithes of all mills are 
perſonal tithes ; and only a tenth part of the clear profit, 
deducting all charges and expenſes, is 5 as r | 
Bro. P. C.: 2 P. 2 — 1 

Muss. — See Chalk.” ears qo 24388 7. 
- NokSERHES of trees ſhalt pay tithes; Py "the erg : 
them up and makes profit of them by ſelling thiem. 2 Danv. 
Abrid. 585: 1 Co. 526: 2 Fon. 416: Codd. 431. And, if 
he pulls them up himfeW ant ſells them, he ſhall pay the 
tithe; but, if he ſells them particularty-to another, the 
buyer ſhall pay the tithes. Hardres, 380. z 0 0195 

" Oar-TREES. See Trees, 8 
© Orca Ds pay tithes, both for the fruit ey produce, 
and the graſs or grain if "wy be foirk or cut ll: 2 
Taft. 652. y 

PARKS are tithable 65 cuſtom for ris deer and bags? | 
and, when diſparked and converted into wilege, they thalf 
pay tithes in kind. Phe tithes of parks may be part cer- 
tain and part caſual ; and 25. a year, and the third fhoulder 
of every deer, hatly been paid as ticks for a 1 1 2 
„ ee eee rd. 0 

PARTRIDGES and PHEASANTS,' as da are frræ wann 
ræ, yield no tithes of eggs or young. 1 Rell: Ab- 636. 

Pe AsB, if gathered to fell or feed hogs, pay tiches; but 
not green peaſe ſpent in the houſe. 1 Roll. Abr. 647. Eat- 
ing-peaſe, ſown in helds, 4 gathered yr for fake, are a 
mall tithe. Bro. P. O. | off q 2! 

Prezons pay tithes . ſol; and this holds ts good if 


they lodge in holes about the houle, as well as in à dove - 
houſe; 


1 
houſe ; and, by cuſtom, if ſpent in the houſe, they may be 
tithable, though not of common right. 2 Danv. Abrid. 583, 
587. The viear is entitled to the tenth of the value © fold, 
- P68 are tithable as calves. 7hid. : 
 QUARRIES of one, &c. are not ſubjet | to pay tithes, 
becauſe they are part of the inheritance; and tithes ought 
to be collateral-to the land, «od diſtin from it 1 Rell. 
Ar. 644. 
_ RaBBiTs, — See Cones. 
. RaxinGs oF Corn. — See "I | 
SAFFRON pays a predial and ſmall tithe. 1 Cre. 467. 
Saur is not tithable but by cuſtom only. 1 Bunb. 10. 


- SHEEP, — A tithe is paid for ſheep, lambs, and wool; 


eee they pay no tithe for their feeding. [ Se 
AGISTMENT.] If ſheep are in the pariſh all the year, 
they are to pay tithe-wool to the parſon ; but, if removed 
from one pariſh to another, (without fraud,) the parſon of 
each pariſh is to have tithe pro rata, where they remain thirty 
days in a pariſh ; and, if they are fed in one pariſh, and 
brought into another to be ſhorn, the ſame tithing is to be 
obſerved. 1 Roll. Abr. 642, 647 : 3 Cre. 237. It ſeems now 
the rule is, that tithe of * wool ſhall be paid where the 
ſheep are ſhorn, and agiſtment*tithes. in other pariſhes, 
; where they have been depaſtured. Shaw's _— Titles. 
-  STUBBLE. — See Corn. 


+ Taxes, VETCHEs, &c. are tithable ; but, if they are 


cut down green, and given to the cattle of the plough, 
where. there is not a ſufficient paſture in the pariſh, no tithe 
| thall ber for them. 1 Cro. 139. 

 TiLEs are no yearly nee and not tthable. 11 
681. 

Tax Es. Timber trees, ſuch as BE: aſhes, and * 
and in ſome places beech, &c. above the age of twenty 
years, were diſcharged of tithes by the common law, before 
the Sous 45 Edw. III. c. 3; and the reaſon is, becauſe ſuch 


trees 
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trees are employed to build hauſes ; and houſes, when 
. built, are not only fixed to, but part of, the freehold. - 
Loppings of timber-trees. above twenty years pay no 
tithes, for, the branch is privileged as well as the body of 
the tree, although uſed for firing; and the roots of ſuch 
trees are exempted as parcel of the inheritance. Trees, cut 
for plough-bote, cart- bote, &c. ſhall. not pay tithes, al- 
though they are no timber; but all trees, not fit for timber, 
and not put to thoſe uſes, pay tithes. 1 Noll. Abr. 650: 
Cro. Elix. 447, 499. Coppice-wood, which has been 
uſually felled for firing, of whatever age it is, is always 
üchable. Sid. 300: 1 Lev. 189. And all germins, which 
ſpring from the roots of trees that have been felled, are 

tithable. Maulton v. Tryon, Mich. 25 Geo. II.: Godb. 17 5: 
Bre. Diſm. pl. 14; 11 Rep. 4. If, when the wood of 
coppice is felled, ſome trees growing therein, which a e of 
the age of twenty years, and have never been lopped, are 
lopped, and theſe loppings are promiſcuouſly bound up in 
 faggots with the coppice-wood, tithe muſt be paid of the 
whole; becauſe, it would be very difficult to ſeparate the 
tithable wood from that which is not fo; and the owner 
ought. to ſuffer for his folly in mixing them. Malter v. 

Tryon. Tithes are in general due of aſh, beech, birch, 
hazel, willow, ſallow, alder, maple, and whitethorn, trees, 
(and of fruit- trees, ſee FRU1T-TREEs.) of whatſoever age 
they are; becauſe, theſe are not timber. Plowd. 470: 
Cro. Elia. 477: 1 Cro. Fac. 190: 1 Rell. Abr. 640, pl. 5, 
6: Brownl, 94, But if the wood of any of theſe trees is 
. uſed in a particular part of the. country, where timber is 
ſcarce, in building and repairing, no tithe. is due of ſuch 
wood, if of the age of twenty years, in that part of the 
country, Hob. 289: Brownl. 94. It is laid down, in ſeveral 
old books, that, if a timber-tree, after it is of the age of twene, 
Jears, decays, ſo as to be unfit to, be uſed in building, no 

tithe 1 is due of che wood of chis tree, becauſe i it was once 
privileged. 


* 


ti } 
peitegett” ir Rep. 487 s. Els 477. enn. Jac. 700? | 


— Ar. 840, pl. 22 * vying Jon er 
Toönrs uſed for un Bs ur of the ſdil, and 0e 
2 [nft. 651. He * rc f: ..1 


Tunxxirs are ee Hao ſmall predial Stbes and 
the tithes of them ſhall be paid as often xs they are ſowed, 
though twice or more on the ſame land and in the fame 
year. So if eaten off che land by barren n. Binh. 70. 
Or if drawn, and eaten by — or o: 394 

'TURKE Ys. — See Fouls. + Tb. | 

UNnDERWooD. is tithable, hough the Jae by! not mY an- 
nual payment; and is ſet out, while ſtanding, by the tenth 
acre, pole, 'or perch; or, when cut down, by tenth faggot 
or billet, as cuſtom directs; and, if he who fells the wood 
does not ſet out the tithe, he is liable to treble damages by 
Stat. 2 aid 3 Edw. VI. c. 13 But, if the under wood is 
uſed for firing in 2 houſe of huſbandry, or to burn brick to 
repair the houſe, or for hedging and fencing the lands in the 

fame pariſh, it may be diſcharged from tithe. 2 Inft. 6az, 

643, 652: Hob. 250: 2 Danv. Abr. 597. N 

WarrEns. — See Conies.” © © 

WISTE GrounD, whereon cattle n! is die t to o the 
payment of tithes. 2 Danv. Abrid. 
Won, growing in the nature of a herb, | is a a previ | 


| and ſmall tithe, Hutt. 77: Cro. Car. 28. 


Woo [See Txzes] is generally eſteemed to be à great 
tithe. If wood-grounds have likewiſe. timber-trees growing on 
them, and conſiſts for the moſt part of ſoch trees, the tim- 
ber-trees ſhall privilege the other wood ; bur, if the wood is | 
the greateſt part, then: it muſt pay tithes for the whiole.” 13 
Rep. 13. If wood be + to make hop-poles, where the 
parſon hath tithe-hops,' 1 no tithe _ be e paid. Hughts 
Ar. 669. | 
© Woor is 2 mixed ſmalt' tithe, oil when clipped; one 


1 in oa or, in in ſome places one in ſeven, is given 0 
| the 


of © 
me parſan. If chere is under 10 pounds of -wool/at the 
ſhearing, a reaſonable conſideration ſhall be paid, becauſe 
the tithes are due of common right; and, if leſs than 10 
fleects,: they ſhall be divided into 10 parts, or an allowance 
de otherwiſe made. All ſheep killed, and ſheep which die, 
pay. tithe-wool ; and neck-woal, cut off for the benefit of 
the wool, but not if it is to preſerve the ſheep from, vermin, 
brambles, &c. 1 Roll. Abr. 645. pl. 14. 16; Alſo the * 
wool of lambs ſhorn at Midſummer, though tithe was paid 
for the lambs at mart-ride, is richable. 1 Roll. Abr. 646, 
647 31.2 7% Gg: Bank. go... \ Piniide oh 
Areal compoſition is, when an Seewege is made be. 
tween tlie o wer of the lands and the parſon or vicar; with 
the conſemt of the ordinary or patron, that ſuck: lands” ſhall 
be diſcharged from payment of ' tithes, by reaſons of ſome 
land or other real recompenſe given to the parſon in lieu 
and ſatis faction thereof. 1 Iuſt. 400: Reit. 38: 13 
Rep. 40, And it cannot now be eſtabliſhed without ebidence 
bl the actual exiſtence of the deed way which? it was eee 
3 Bro. C. R. Dee Son fition of ow; ee 37 
With regard to codbdadduihs, entered into eas the 
tithe-owner>and any pariſhioner for the latter to retain the 
tithe of his on eſtate, it has been decided, häte they are 
analagous; to leaſes from year to year between He rd and 
tenant; and, if they are paid without, or beyond an agree- 
ment for a limited time, they cannot begput an end to 
without; ſie months notice beforb the time of payment; and 
the pariſhiover may avaſb himſulf of / the deſect of notice, at 
the ſamel time that thercontroverts the right ef the in- 
cunibeint to receive tithe bn kin; af objectioi not permitted 
to a gtenant, who: ene e * of a Landlord. ? 
Bro. E. R. 1511 1 bis W199 aloe o. 
A cuſtom to pay het part 10 the tithe, wihoutfubſtes 
bug any thing in Lieu! of the! vemsinder, is bad. But a 
cuſtom. to pay leſs than the whole tithe may be good, Where 
* ſomething 


[ @] 
ſomething in lien of, I one Tor the ret r 


paid to the parſon. 7 T. Rep. 93. | 
To conſtitute a good modus, it ſeems euer that K 


ſhould be ſuch as would have been a certain, fair, and r. 


fonable, equivalent or compoſition for the tithes in kind, 
before the year 1189; and, therefore no modus for hops, 
turkeys, or other things introduced into bon lance _ 
2 can be IS. Bunb. . 


" a 9 
ee TITLE: =» See Depoſit. 


An abſtract of a title ought to mention every incum- 
brance whatſoever affecting an eſtate, and ſhould therefore 
contain an account of every judgement by which the 
eſtate is affected; and, as it is abſolutely neceſſary to 
ſearch. for judgements immediately before the conveyances 
are executed, leſt ſome judgements ſhould” be entered up 
during the treaty, it is not needful that the purchaſer's ſoli- 
citor ſhould ſearch. for judgements before that time. And 
the ſeller is liable to pay the expenſe of conveyances and 
intereſt of money, where he miſrepreſents the Jens, 
ſecting the eſtate. 1 Ein. Rep. 868. 

A probable certainty. ——— vin Lelbclein cult 
for the court to, found a decree for ſpecific performance of 


an agreement for a purchaſe upon; for, it is impoſlible in 


the nature of things, that eee eee 
l of a good title. 2 Ath, 19, 0q̃ 10 


| When terms are created te raiſe portions for younger 


children, it is neceſſary to inquire Whether they are living 
or not, and whether they died within age, and, if not, 
vrhether they had any children, and whether thoſe children 
died within age ; becauſe, if they did not, the remainder 
would become” veſted, and the eftate or intereſt would alter 
its courſe. 


. in wa; to be fold, it n 


be proper to procure the concurrence of the ber as that 


;F OF + 
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will render it unneceſſary to prove the will againſt him, — 
But Q. if this is neceſſary in the caſe. of a copyhold? . 
Where a party becomes a purchaſer of ſeveral lots at an 
auction, it ſhall be deemed an entire contract; and, if the 
ſeller fails in making a title to any one of them, the party 
may reſcind the contract, and refuſe to _ che. others. 
1 Eſpin. Rep. 150% IC: 

In ejectment, the unſucceſsful party may re- try dee 
tion as often as he pleaſes. 2 Black. Rep. 1158: Barnes,” 
133. But n court of equity, in ſome inſtances, where 
there have been ſeveral trials in ejectment for the ſame pre- 
miſes, though the title be entirely legal, will 2 — * — 
tual reger 1 P. Ws r | 


1 -y * 
. : * * - 
a 6 f - * » 
TOW: |: 2! 0 
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7 Whether a right to — toll on goods ſold in markets 
by. ſample can be ſupported? 4 7. Rep. 107. Goods 

brought to market may be diſtrained for the toll, but not 34 
| for doing damage. Cro, Eliz. 75. ; 
I.jf a perſon, claiming | a toll for paſſing over a highway, 
can ſhew that the Tiberty. of paſſing over the ſoil, and the 
taking of toll for ſuch paſſage, are both immemorial; and | 
that the ſoil aud the toll were, before the time of legal me- 
mory, in the ſame hands, though ſevered ſince; it will be. 
. preſumed, that the ſoil was originally granted to the public 
in conſideration of the tolls; and ſuch original grant 
is a-good N 5 ſupport the demand. 1 7. 
Rep. 660. ! 


£ © a » 


TOWING. © I Lact Ig 


An ation. of treſpaſs will lie ik a . for t towing 
a veſſel on the banks of a navigable river, unleſs it has 
been cuſtomary ſo to do: it can only depend on uſage. 
| TON Re Ween right of towing. 37. Rep. 253. 
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TRADE AND wirciranpire.. 


— 18 44 15 . "4 to 1 >: na = > C97! 1 ; 4 1 %Q , | 


A bond not to carry ona. certainggrade in 4 certain 4 


fax any number of ears, on a good conſideration, is good; 
but a bond, conditioned not to ſet up a trade generally, al- 
though there be a conſideration, is void. 2 Lill. Abr. 179. 
In great concerns, where there are maggy partners, as in 
che caſe of great brewerias,. for inſtancq notwithſtanding 
the.old age, infirmityy,or inſanity, of one, gf. the partners, 
the, buſineſs may (ll. be carried on for, che benefit of the 
family 3 but, in ſmall concerns, if a: ſon oſtenſibly appears. 
as the proprietor' and conductor the buſineſs, and the 
father, to whom the buſineſs actually belongs, is ſuperan- 
nuated and incapable of comducing it, the ſon is liable on 
e "ont arora . t, 
7 Bak is not rianſmiſkble, but is ; put an end tc to on the 
Ach of the trader. 1 T. Rep. 295+. A mme men 
| B the, Stat. 5 Eliz. c. 4», ſect. 311 it not be Ef 
td any perſon or 1 other than Tuch as » now do law- 
ly uſe. or exerc ö 
tion, to. et. up, occupy, uſe, or exerciſe, any craft, 'myſte- 
or occupation, now uſed or occupied within England or 
Fakes, except he ſhall have been brought up therein ſeyen 
; years at the leaſt as an appfentice ; nor to ſet any. perſon 
on work in ſuch myſtery, &c. except he Tall have been ap- 
prentice as is aforefaid, or elfe, b aving ſerved as an appren- 


tice as aforeſaid, ſhall or will become a joutneyman, 0 


hired by the year; on pain f forſeiting 405. a month. 
On this ſtatute the following points have been ruled: 


1. It muſt have been à trade at the making f the fa. 


tute. 2 Salk. 611: Palm. 528. rech e070 15099 5 


2 That it extends only to trades requiring {kill and ex- 
e ; and that, therefore, merchants, hufbandmen, 
4041 \ * gardeners, 


/ 


”- 


e any art, myſtery, or 1 manual occupa- 


—: a. i. a. 
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pard deners, and hemp - dreſſers, are not mba} it. 8 Co. 10: 
2 Bulſt. 190: Cro. Car. 499. 
3. Following a trade ſeven years, hens. a * or 
ſerving abroad, is ſufficient. 1 Salk. 67,6: 2 Salk, 613. 
And, by che Stat, 2 and 3 P. and M. c. 11, and 5 Eliz. 
c. 4, aliens and denizens are reſtrained from uling any handi- 


craft or trade therein - mentioned, unleſs they have teen | 


ſeyen years' apprenticeſhip within the realm, under the 
penalty RE: a month. vt IO | 


5 


TREES. _ See FEY, Garden Dae. > 4.3 
| NO I9N 8 #2 | 


A termor oo ont down , .pnderwood, of. 3 wile 
lows, maple, or oak, at ſeaſonable times. F. N., B. 59. 
It is no waſte if uſually cut and ſold every ten years ; but 
it is if he dig them up by the roots, or ſuffex the germins 


to. be bitten by cattle after they are felled, ſo as they will 


not grow again. Co. Lit: 43: Godb.'210, pl. 298. Stub- 


bing up an underwood, which is feaſonable, is waſte, Co. 


Litt. 83, 5. If aſhes are ſeafonable wood to cut, from ten 
years to ten years, it is not waſte, to cut them doyn for 
houſe-bot. 7 H. VI. 38: Godb: 209, pl. 198... 


If. a. tenant cuts down fruit-trees growing in a a garden or or | 


orchard, it is waſte. Co. Litt. 53: Bro. Waſte, pl. 143. 


A leſſee may juſtify the cutting of trees for reparation of | 


the houſes. Hob. Rep. Caſe, 295. See EsTOvVERs. 

The tenant may take ſufficient wood to repair the walls, 
pales, fences, hedges, and ditches, as: he found them, but 
he cannot make new. Co. Lit. 53, b. 

It is ſaid that a leſſee for life or years, by the common 
hw, cannot take fuel but of buſhes and ſmall wood, and 
nat of timber-trees ; but, if leſſor in the leaſe grants fre- 
bote expreſſiy, then, if leſſee cannot have ſufficient fuel, he 


may take great trees. 3 Lev: 16: Mich. 14, Elis. Bro. 


Malle, pl. 9 cites 21 H. VI. 46. 


H N Tk 


| % 

Thee trees that grow in a lane belong of common right t 
the owner of the ſoil on both fides the way. 

If the wind. blows down a tree, the property of Peter, 
and it falls upon the land of Paul, it is lawful for Peter to go 
there and fetch it away. Bro. Treſ. 213. And ſo of lop- 
pings, if, notwithſtanding all due caution, they fall on the 
land of Tael. Ky of fruit. Lid. Fies. Treſ. 110: 
Poph. 163. 

* to be lopped after the iſt of March, 
— Proof of twenty years COM. is n of ownerſhip, 
Co. Litt. 53. 

If Edward plants a tree on the 1 limits of his 

Und, and the tree extends its roots into the land of Benja- 
min, Edward and Benjamin are tenants in eommon of the 
tree; but, if all the roots grow in Edward's land, though 
the boughs ſhadow the land of Benjamin, yet the property 
of the whole is in Edward ; for," the branches ſhall follow 
the root. Ball N. P. 85: ms 737. Bur , 2 Nl 
Res. rar. . 
Oat, a, and elm, 4e Widder nd hone and, in 
ſome particular counties, by local cuſtom, where other 
trees are generally uſed for building, they are for that rea- 
fon confidered as timber, as beeth in Buckinghamſhire. 
And, "generally ſpeaking, that is in law timber, which 
is deemed ſo by the cuſtom of de rags which muſt 
appear from evidence, © 

If A. B. makes a leaſe for years, eG the trees, 
the leſſor may enter to ſhew the trees to a purchaſer, or to 
cut them; and the leſſee cannot bring treſpaſs. © Bull. N. F. 
8: 5: L. Raym. 552. But en an . he cannot + 
cut them. Thid. 2 

It has been ſaid, a tree, containing War cubic feet of 
ſolid timber, is generally called a timber-tree. In the old 
books, the diſtinQion taken is between twenty years growth 
and what is Hlua cædua, or under twenty years; for, 

25 | = when 


f 
| 
| 
; 
) 
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when of weer years roch, irs ns timber. 1 . | 
C. 1. 1 00 22 

Shaw, in his Les of Tithes; e it: « ris he 
«. cuſtom to eſtimate the age of timber by meaſuring round 
« the middle part of the tree; and, if it is twenty-four 
« inches in circumference, it is deemed twenty yeurs 
«rerowth; but, if under that n it is nn 
% underwood.“ 

If timber- trees be blown PYRO PR wid; he leffor 
hall have them; for, they are parcel of the inheritancey 
and not the tenant for life or years, unleſs it be to build 

withal, where houſes are in decay; but, if they be dotards 
without any timber, coma rn OT Ae them. F. N. 
B. 39: Godb. 118. 1 955 

Leſſee for life or years, tenant at in dower or by ch 
have only à fpecial intereſt or property in trees, as a thing 
annexed to the land, ſo long as they are annexed therets; 
bot, if they, or any other, ſever the trees from the land, 


chen their intereſt iis determined, and the leſſor may take the 


trees as things that are parcel of his inheritance, the intereſt 
of the leſſee being determined. Ney, 65. 

A tenant for life, without impeachment of waſte, 25 as 
full power of cutting down timber and of opening new 
mines for his own uſe as if he had an eſtate of inheritance, 
and is in the ſame manner entitled to the timber, if ſevered 
by others. 1 T. Rep. 56: Harg. Co. Litt. 220. But, al- 
though ſuch a tenant for Hfſe may commit waſte for his own 


benefit, yet he may be reſtrained, by an injunction out of 


the Court of Chancery, from making ſpoil and defiruttion 
upon the eſtate. This diſtinction was firſt introduced in 
the caſe of Lord Barnard, who. was tenant for kfe without 
impeachment of waſte, with retainder to his eldeſt fon in 
tail; and, having conceived a diſpleaſure againft his ſon, 
From motives of ſpleen, began to pull down the family- 
* Raby-Caſtle; but he was reſtramed by the chans 

| H h 2 cellor, 
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cellor and ordered to repair it. 2 Flank 738. "lacs Wis 
caſe, ſuch a tenant has been reſtrained from cutting down 
avenues and ornamental timber in pleaſure-grounds, and 
alſo young trees not fit for timber. 1 Bro. 166: 3 Bro. 
549. See. alſo. 3 Waodd. 339 et feq: ERP n 
fully. and learnedly treated © 
Although a tenant in tail, after poſſibility of iſſue extinct, 
is not puniſhable for waſte ; yet, if he cuts down trees, 
they. are not his property, but will belong to the firſt perſon 
(bving at the time when they are cut), who has an eſtate of 
Inheritance. - Harg. Co. Litt. 25, B.: 3 P. Mint, 240. 

Two tenants in common of a tree, and one cuts the 
whole tree; though the other cannot have an action for the 
tree, yet he may have an action for the ſpecial N N 
ſuſtained by this cutting. 1 L. Raym. 38. 
A copyholder may lop trees without ſpecial cuſtom; i.. 
he may cut off che under-boughs. Cro. Elix. 361. 
Lord Chief-Juſtice Holt Was of opinion, that à copy- 
holder holds the trees by copy of court-roll as well as the 
land, and chat the 2 en not cut them. 4. e 
2 , 

FX krass 


e 1s Goal on a wrong done to the — 

4 T. Rep. 503. To entitle a, man to bring treſpaſi, he 
muſt, at the time when, the at was done, either have the 
adus poſſeſſion i in him of the thing which is the object of 
the treſpaſs, or elſe he muſt have a confirudtive peſſeſſron in 
reſpect to the right being actually veſted in him; as in the 
caſe of an eftray or wreck before ſeizure by the 1. ok 
Rep. 480, 12. 40.629 onw , | 

Every treſpaſs or entry upon another man's b hide &c. is 
wilful, where the defendant, having notice to depart, or is 
warned not to come on the land, yet does ſo notwithſtand- 


ing; and it is malicious, where jt appears to „* done ta 
haraſs 


7 
\ - 
* 
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1 the defendant. 3 Black. Com. 214: r Eſpin. Rep. 
425: 6 7. Rep. 11. 
A bargainee ſhall not have treſpaſs before entry, though 
che poſſeſſion is transferred to him by the ſtatute, — 
66: 2 Morg. 207. 


TRIAL. — See Evidence. 


| Where one party in a cauſe offers to the Bn gde to 
eule it, if a witneſs in the cauſe will make affidavit of cer- 
tain facts in diſpute, and ſuch affidavit is made, it ſhall 
bind the party, and he ſhall not be admitted to diſpute the 
queſtion by a trial. 1 Eſpin. Rep. 178. 

The ſtatute of James enacts, that a tradeſman's ſhop · 
book ſhould not be evidence after a year. This might infer 
a ſurmiſe of parliament, that, of itſelf, it was evidence ge- 
nerally; yet it is not ſo, unleſs under circumſtances for 
defect of better. Thus, where an action was brought by 
the plainuff, being a brewer, for beer ſold and delivered, it 
was proved, tat the uſual way of the plaintiff's dealing 
was, that the drayman came every night to the clerk of the 
brewhouſe and gave him an account of the beer they had 
delivered out, which he ſet down in a book kept for that 
purpoſe, to which the draymen ſet their hands, and that the 
drayman was dead. They proved his hand-writing to the 
book ; and this was held good evidence of the delivery ; 
other wiſe of the ſhop-book ſingly without more. Salk. 285: 
Tr. 2 Anne. 


And, in an earlier caſe, on a tailor's bill, a ſhop-book | 


was allowed evidence, it being proved, that the ſervant, 
accuſtomed to make the entries, was dead, and that it was 
his hand in the book. Salk. 690, Hil. 11 W. III. - 
But, where «the plaintiff, to prove delivery, produced a 


book which belonged to his cooper, who was dead, and 


whoſe name was ſet to ſeveral articles, as wing delivered to 


Hh 2 bo- 


1 
"fy 9 
; 2 * 


e 3 


n and a witneſs was ready to prove his hand, 
it is ſaid, that Lord Chief-Juſtice Raym, would not allow 
it; for, that it differed from Lord Torr. caſe, (in Salk,) 
becauſe there | the witneſs ſaw I AF 
r 


TROVER. — See 8 


Trover muſt be founded in the property of the plaintiff. 
T 7. Rep. 56. And he muſt have the right of poſſeſſion as 
well as of property. 7 T. Rep. 9. And, therefore, where 
furniture, which had been leaſed with a houſe, was wrong- 
fully taken in execution by the ſheriff, it was ruled, that 
the landlord could not maintain trover pending the leaſe, 

The demand, to lay the foundation for this action, muſt 
be made by the party, or one lawfully authorized. 


TRUSTEES. 


A truſtee aun is to have nothing for his own ow 
and pains. But, Q. may he not, prior to the acceptance of 
the truſt, ſtipulate for an allowance? 3 P. Wrms, 250, u.; 
2 Aik. 60, 120. Where a truſtee is engaged in a ſuit, and 
there be no miſbehaviour on his part, the rule is to allow him 
his coſts. Prec. Chanc. 254. And, although a. truſtee is 
not allowed any thing for his care and pains, yet he may 
employ a ſkilful bailiff. 3 Ai. 518. But he ſhall be 
reſponſible for the ſufficiency of his bailiff, unleſs the will 
or deed creating the truſt authorizes the appointment. 12 
Med. 560. The courts will not charge a truſtee with 
imaginary; value, he ſhall be charged as a bailiff only; 
and, although very ſupine negligence might indeed in ſome 
caſes charge a truſtee with more than he has received, yet 
the proof muſt then be very ſtrong. Burr. 44: Ca. Ch. 53. 
And, 1 a wylles i is. rob! of * money he receives, he 
' *%: | ſhall 


. From} 


ſhall be allowed it in account, the yadbery being grovod.0n 
his own oath. 2 Ch. Ca. 2. 

An executor or truſtee muſt now be ded as his 
able in equity with intereſt, whenever he appears to have 
made intereſt. 1 Bro. Rep. 375, 384. And not only with 
intereſt, but, if he has employed his truſt-money in trade, 
whence he has derived profits beyond the rate of intereſt, he 
ſhall account for the whole of ſuch profits. 10 Mod. 21: 
2 Bro. Rep. 430. And, if a truſtee or executor retain 
money in his hands for any length of time, which he 
might, by application to the court, or by veſting in the 
funds, have made productive, he ſhall be charged with in- 
tereſt thereon. 2 Vern. 745: 1 Bro. Rep. 37 5, 73, 433. 

There is a difference between executors and truſtees ; 
for, truſtees have all equal power, intereſt, and authority, 
and cannot act ſeparately as executors may, but muſt join 
both in conveyances and receipts; for, one cannot fell 
without the other, or be more a truſtee than his partner ; 
and therefore it is againſt natural juſtice to charge them for 
each other's receipts, unleſs in caſe of neceſſicy, where they 
ſo join 'in receipts as not to diſtinguiſh what has been re- 
ceived by one and what by the other. Vern. 504, 515: 1 P. 
Wis, 81: 2 Vern. 570: Cro. Eliz. 312: Ath, 584: Ambl. © 
218. But executors have each an abſolute power over the 
whole; and, therefore, if they join, they truſt one ano- 
ther. 1 P. Wms, 241: 1 Salk. 318: Prec. Chanc, 113: 3 
Bro. Rep. go, 219: 2 Fonbl. Eg. 184. | | 

Upon this. principle it has been determined, that, where 
one truſtee, having received the truſt-money, hands it over 
to his companion, he ſhall be charged; for, where, by any 
act or agreement of a truſtee, money gets into the hands 
of his companion, whether a truſtee or co-executor, they 
ſhall both be anſwerable. 2 Bro. Rep. 116; 3 Bro. Rep. 
112. But ſee 21 Vin. Abr. 534, pl. 9. So, if a truſtee be 
beg to the embezzlement of the truſt-fund by his com- 

| H h 4 | panion, 


472 J 


panion,' W 1 Bro, 
pre? F 


| TURBARY, on TURE. 


2 een 6 turbary is a licenſe to dig unt upon the 
ground of another, or upon the lord's waſte. This is ap- 
pendant or appurtenant to a houſe, and not to land, and 
cannot nn. the owner of the ſoil. _ ah 1224 
_ 37: 
| -TURPITUDE OF CONTRACT. 


It 11 a rule both of law and equity, that ex turpi contraflu = 
attic non oritur, „no action will ariſe out of an illegal 
* contract;“ but it is material in the application of this 
rule to confider what is to be deemed turpis contractus, and 
the evidence which is admiſſible to ſhew it. As to what 
amounts to ſuch a degree of turpitude as will vitiate the 


contract, it ſeems that conſiderations againſt the policy of 


the common law, or againft the proviſions of a ſtatute, or 
againſt the policy of juſtice, or the rules and claims of de- 
cency, or the dictates of morality, are void in law and 
equity. But courts of law and equity diſtinguiſh between 
obligations for conſiderations paſt and confiderations future; 
and, therefore, a bond, purporting to be in conſideratioh of 
cohabitation had between the obligor and obligee, was els 
to be good. 2 Viiſ. 330: Ambl. Rep. 641. 

The law of England appears formerly to have conſidered 
all perſons in any manner connected with an illegal con- 
tract as excluded from relief in any manner relating thereto; ; 
and although, in ordinary caſes, money paid by” miſtake 
may be recovered back again, yet the rule was to refuſe 
relief to a perſon who had paid money under an illegal 
contract. 1 Salk, 22. But this rule has been broken in 
A upon by many « deciſions. 1 Bro. 547 : 1 IL. Raym. 89. — 


And our courts in the e application of it haye even gone fo 
* far 
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— the different degrees of guilt; and, on 

the ground of ſuch diſcrimination, have held, that money, 
paid for inſuring lottery-tickets, may be recovered back 
from the inſured. 2 Black. Rep. 1073: 1 7. Rep. 65. But 
chat payment by the inſurer, in purſuance of his engage - 
ment, cannot be recovered back. Coup. 790. Vet, in both 
caſes, the whole of the tranſaction is declared illegal, and 
prohibited by ſtatute. So, in the caſe of an uſurious loan, 
it is now ſettled, that the borrower may recover back, 
either in equity or at law, the exceſs of intereſt; for, he 
cannot be conſidered to be in par: delictu (equally. criminal), 
Forreſt. 38: Doug. 669, 670: Talbot, 38. But, in the caſe of 
ſmuggled goods, where a contract is made for them, the 
party cannot come into a court of law to recover. See 
6 PMUGGLING.: 


Nera LLING-BILLS. See Navy bil. | 


VICTUALS. 


The extravagant price, which the moſt efential neceſſa. 
ties of life have lately borne, has induced the venerable 
judge who preſides in the Court of King's Bench to apply, 
with the utmoſt force, the remedies which the law has pro- 
vided againſt foreſtallers, regraters, and engroſſers. 

There were formerly many ſtatutes in force againſt thoſe 
offences, which were all repealed by the Stat. 12 Geo. III. 
c. 71. But, notwithſtanding this, the old common law on 
the ſubject remains in its full vigour. 

Theſe offences were taken notice of in very ancient 
times. It was a law before the conqueſt, Decrevimus 
porro, &c. We decree, therefore, that no one ſhall buy 
any thing without the gate of the city which-ſhall coſt 
* more than twenty pencę; but, within the gates, the 
* mayor of the town being preſent, or ſome other truſty 

n or the king 8 * himſelt, in a place where, 

a 40 people 


| I ovl. 
* people are known to meet for the purpoſe of buying and 
«felling, PT IE RE Oe CIO 
„ 

g n be e d Conquer, jay 
have the following paſſage: « We decree, alſo, that no 
* cattle ſhall be bought anteſs within the gates of the city, 
& and this before three faithful witneſſes; nor other necef. 
e faries, without a pledge and warranty. Alfo, no market 
or fair ſhall be, unleſs in the cities and n. of our 
* kingdom.“ | 

So, in the time of Edw. III. — ied 
— Robert Hadham to ſell the corn and other goods 
* of certam abbeys, who (Robert Hadham) came and ac- 

„ knowledged” that he fold the corn of che prior of 
« Tickford in ſheaves, ſtanding in two ſtacks, for ten 

pounds, which ſelling was contrary to the law and cuſ- 
« torti of England, for ſelling in ſheaves before the corn 
« was threſhed ; which ought to have been done by mea. 
« ſure after threſhing of them: therefore, he was commit» 
ted to priſon; and it was adjudged, that be ſhould be 
* removed from all offices of our Tor the king, and be 
4 fined.” 4 

All endeavours whatſoever to enhance the common pꝛice 
of any merchandize, and all kinds of practices, which 
have any apparent tendency thereto, whether by ſpreading 
falſe rumours, or by buying things in a market before the 


- accuſtomed hour, or by buying and ſelling again the ſame 


thing in the ſame market, or by #ny other ſuch like devices, 
are highly criminal at common law. And all ſuch offences 
anciently came under the general notion of foreſtalling ; 
which included engroſſing, regrating, and all kinds of of- 
fences of this nature. 1 Haw. P. C. 234: 43 Af. 38: 3 
Tull. 195, wen Br. luditt, 0. ane 12: ens 
$6; 6. 


And 
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| And ſurely there can be no attempt of. this kind but muſt 
be looked upon as 2 high offence againſt the public 3 as i 
apparently tends to put a check upon trade, to the general 
inconvenience of the people, by putting it out of their 
power to ſupply themſelves with a commodity, without an 
unreaſonable expenſe ; which often proves extremely op- 
preſſive to the poorer ſort, and cannot but give juſt cauſe of 
complaint to the richeſt. 1 Haw. P. C. 234. 99 

But it hath been reſolved, that any merchant, whether 
he be a ſubject or a foreigner, bringing victuals or any 
other merchandize. into the realm, may ſell the ſame in 
groſs; but that no perſon can buy within the realm any 
merchandize in groſs, and ſell the ſame in groſs again; 
becauſe, by ſich means, the price will be enhanced ; for, 
the more hands any merchandize paſſes through, the dearer 
it muſt grow, becauſe every one will make his profit of it; 
and, if ſuch practices were allowable, a rich man might 
engroſs into his hands a whole commodity, and then fell it 
out at what price he ſhould think fit; which is of ſych 
dangerous conſequence, that the bare engroſſing of a whole 
commodity, with an intention to ſell it at an unreaſonable 
price, is an offence indictable at the common law, whether 
any part thereof be ſold by the engroſſer or not. 1 Hawk. 
P. C. 234: 3 1nfl. 196: H. P. C. 152: Cro. Car. 23's | 
232, * 

And ſo jealous is the common law of all 8 of 
this kind, that it will not (as appears above) ſuffer corn to 
be ſold in the ſheaf; perhaps for this reaſon, becauſe,” by 
ſuch means, the market is in effect foreſtalled. 1 Hawk. 
P. C. 235: 3 Inſt. 199: H. P. C. 152. * 

As to che manner whereby offences of this bd are 
puniſhable by the common law, it is ſaid. that, by an an- 
cient ſtatute, the offender was to be grieviouſly amerced fot 
the firſt offence; for the ſecond, to be condemned to the 
pillory ; for the third, to be impriſoned; and, for the 


fourth, 
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' fourth; to be compelled to abjure the vill. And there ſeems 
to be no doubt, but that, at this day, all offenders of this 
kind are liable to a'fine and impriſonment, anſwerable to 
the heinouſneſs of their offence, upon an indictment at 
common law. 1 Hawk. P. C. 235: 3 1nft. 195. 


LY 


© UNCONSCIONABLE BARGAIN. — See Ein. 


dag 0 g fa, usaGx. 

This differs from cuſtom and preſcription. Cuſtom is a 
uſage which the memory of man cannot reach beyond, and 
becomes a law common to all. Prefcription is a uſage 
which belongs to one, or a few only. Uſage differs from 
doch; for, it lignifies a long-eſtabliſhed practice relating to 

rad, dc. 11 


| USANCE. 


| Vfance i is a calendar-month, as from May 10 to June 
10; and double uſance'i is two ſuch months. | 


USU RY, — See Partners. 


Ae in a ſtrict ſenſe, is a contract upon the load of 
money to give the lender a certain profit for the uſe of it, 
upon all events, whether the borrower make any advantage 
of it, or the lender ſuffer any prejudice for the want of it, 
or whether it be repaid on the day 0 or not. 3 Inf. 
151: 1 Hal. P. C. c. 8a. 

There are two branches of the Statute of Uſury. 12 
Anne, ſtat. 2, c. 16. Under the firſt, every agreement, 
contract, and ſecurity, for more than legal intereſt, is; void. 
Under the ſecond, the penalt; of treble the value of the ma- 
ney lent is incurred only by taking, accepting, and receiving, 
more than legal intereſt; although there be no agreement 
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to tllat effect at the time of the contract, — 
remaining good. .1 Mod. 69 2 Mod. V7 Wann 88 
Deng. 237: Cowp. 113. | 

In order to conſtitute uſury, n 20 be a 0 
borrowing ; and, - where there is in truth a loan of money, 
the art of man cannot find a ſhiſt to take it out of the ſta- 
tute. If the ſubſtance is a loan of money, nothing will 
protect the taking more than five per cent.; and, though 
the ſtatute mentions only “ for loan of moneys, goods, 
« wares, merchandizes, or other commodities,” yet any 
other contrivance, if the ſubſtance of it be a loan, will 
come under the word ann wa in the ſtatute. 4 
Black. Com: "r=." rl 1 10. 

What is or is not a loan, n wis-dlibo- 
rately conſidered by Lord Mansfield, in the caſe of Floyer 
v. Edwatds, Trinity-Term, 14 Geo. III.; which"cafe was, 
that Edwards ſold Floyer goods at three months credit; but 
Ripulated, in caſe the money ſhould be unpaid, that Hoyer 
fhould'allow Edwards a halfpenny an ounce per month, till 
the debt ſhould be diſcharged. This allowance was accord- 
ing to an uſage in that particular trade, but was above the 
legal rate of intereſt. And it was determined, that the 
contract was a bend fide SALE, and therefore not uſurious. 
Let us,” faid My Lord Mansfield, examine what the 
«preſent contract is. It is ſaid the plaintiff is a lender ; 
let us ſee where there is the colour of a loan in this caſe. 
« The plaintiff is a refiner, and deals in gold and ſilver 
« wire: ſo is the defendant: and, in the ordinary courſe of 
% dealing, the one buys and the other ſells a quantity of 
this commodity on the terms and conditions before ſtated. 
« There is no pretence of any negotiation for a loan, nor 
that one word paſſed about borrowing money; nor any 
evidence of an agreement to forbear paying the principal 
4+ ſum, . contrary to the true intent and meaning of the 
* ature. What are the- terms of the contract? Are 
« they 
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5 80 ber otherwiſe, tacit 
agreement barely cannot be called an univerſal practice, 
yet it is the general practice of the trade. It is true the 
t uſe of this practice will avail nothing, if meant as an 
c evaſion of the ſtatute; for, uſage certainly will not protect 
«< uſury. But it goes a great way to explain a tranſaction; 
„ and, in this caſe, is ſtrong evidence to ſhew, that there 
as no intention to cover a loan of money. Upon a nice 
*. calculation it will be found, that the practice at the 
% Bank in diſcounting bills exceeds the rate of 5 per cent.; 
« for, they take intereſt upon the whole ſum for the whole 
«+ time the bills run, but pay only part of the money, by 
« deducting the intereſt firſt: yet this is not uſury. 3 7. 
« Rep. 32. Hexe it appears that the whole agreement 
„ was made out firſt, the price of the goods fixed, and a 
limited credit given; but the party conſiders farther, that, 
perhaps,  punCtual payment might not be made; and 
A provides that, in that caſe, che buyer ſhall pay him ſo 
0 men more. This is no agreement for forbeararice be- 

vyond the chree months: the plaintiff might have brought 
„ lis aQion inſtandy s and, thetefore; if not paid, was at 
6 hberty to ſay, that the buyer ſhould pay him @ greater 
<« price. The authorities go ſtill farther, ' and ſay, that, 
* whenever it is in the power of a known borrower of mo- 
„ ney to pay the principal within a limited time without in- 
<< tereſt,” upon nonpayment, the reſervation of a larger ſum 
chan the ſtatute allows is no injury; | becauſe, uſury 

* (in this view of it) is an agreement originally to pay the 
4 principal, with intereſt above the rate of 5 per cent. 
% Hawk. P. C. c. 8a, ſect. 19. 1 ſee no manner of diffi- 
<. culty to ariſe from it. I lay the foundation of the whole 
upon a man's going to borrow, under colour of buying. 
1 There the contract is uſurious. But, where it is a bon# 
« fide SALE, as in n caſe, it certainly is not.“ Cowp. 
3 | i 
The 


| 


199 1 


The queſtion. of uſury, or whether a contract is à colbur 
and pretence for an uſurious loan, or is a fair and honeſt 
tranſaction, muſt, under all the cirownſtances- of the caſe, 
de determined by a jury, ſubject to the correctiom of the 
court by a new trial. Cowp. /: 3 N. Rep. 8 3 1 . 

It is alſo er rere that eee of an aſcer- 
tained debt is a lo. ds 4 

And charging :atereſt upon intereſt 0 Fra reſt in 
the account, the previous | intereſt becomes principal) is 
uſury. But a memorandum, indorſed on a bond, which 


was conditioned for the payment of F 100, by quarterly 
payments of ¶ 5 each, amd intereſt at 5 per cent. „ that, at 


« the end of each year, the year's intereſt was to be added 
« to the principal, and then the ¶ 20-received in the courſe 
« of the year was to be deducted, and the balance to 
remain as principal,” 1 4 Z. 
8 n YEN. 

l . 
premium is paid down over and above the intereſt, the 
agreement is uſurious and void. 1 Dong. 23. 117 

But the penalty is not incurred, if the premium itſelf 
does not exceed legal intereſt, nor till I 
rod is actually received. Ibid. 5 

| Therefore; an action tan. bs-dovghs: Weeds pen 
though more than a year has elapſed ſince the payment of 
the premium, if it is not a year e ee 
———— Di mf ng 

- Where, upon a Ages üs Wess es aft bye he 
lender” ſays he cannot advance the money; but wilt farnifh 
goods, which the other takes and fells, if the ſecurity given 
is for 4 fum of money greatly exceeding the value of the 
goods and 5 per cent: intereſt, this is an uſurious loan, and 
the ſecurity and contract are both void. 2 wo 736: r 
yy Dig. 187. | 
is 


4 
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An agreem̃ent to pay double the ſum borrowed, or other 
penalty, on the nonpayment of the principal debt at a cer- | 
tain day;/ is not uſurious, becauſe the borrower may holly 
diſcharge himſelf by repaying the principal according to the 
bargain. So,” if a man lend another { 100 for two years to 
pay for the loan £ 30, but, if the borrower pay the principal 
at the year's end, he ſhall pay nothing for. intereſt ;, this is 
not uſury; unleſs, in the former caſe it was agreed, that 
the money ſhould not be paid on the day; and, in che 
latter, the- clauſe off „N be: mere . * 0 
Sog: 5 Rep! 69. 
” If a man gives an Ae ae eee RA 

money, yet if the party will take only the legal intereſt, he 
hall not forſeit the treble value. 4 Leon. 43. But, though 
che treble value is not forfeited unleſs ſomething be taken 
above the legal rate, yet the very contract alone avvide the 
ſecurity. 1 Hawk. P. C. c. 82: Cro. Eliz. 20. 

The receipt of intereſt before the time when it i in 
Rrictneſs due, being voluntarily paid by the debtor, for the 
greater convenience of the creditor, or for any other ſuch 
like conſideration, without any manner of corrupt practice, 
or any previoùs agreement of this kind, at the making of 
the firſt contract, does not make the party liable to the for- 
feiture of the treble value. 1 r nen Ya.. 39, 31 
Ney, 171: 2 Keb. 690. . 

The loan of money for 1 lawful 3 all got — con- 
ſtrued to be within the ſtatute, in reſpect of any expecta- 
tions, which the lender may have of a voluntary gratuity to 
be given him by the borrower, if there be no agreement 
relative to it. 4 Co. 70, 6. And, if the lender receives 


a voluntary gratuity. from the borrower, on payment of 


principal and intereſt, without any previous corrupt a- 
greement to that effect, it is not * a Cre. 677: 5 


Cro. 15 s #* F904 1 
A | A 


- 
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A contract, feſerving to the lender a „„ 
4 than id allowed by the ſtatute, is equally within the mean- 
”" Ingle; whether the whole be reſerved by way of inte- 
reſt, or in part only under that name, and in part by way 
of tent for à houſe, let at a rate an 
known value. Cro. Fac. 440. i 
No contract is uſurious by which dender ies 00 
hazard of loſing all his money, both principal and intereſt, 
and that riſk appears on the face of the contract. As 
where, on a loan of a certain ſum for a year for the 
victualling of a ſhip; it ĩs agreed that, if the ſhip return, 
the lender ſhall have ſo many-thouſand:fiſhes at ſuch a rate, 


Which exceeds the intereſt allowed by the \ſtatut6;"and,vif 


the ſhip never returns, then he ſhall have nothing. Cro. 


Jac. 208, 209, 508, 50 : 1 Keb. 411, 339 2 Bro. Rap. 
48. Or where, on the loan of 30, a bond is given for 


be payment of ( 100 on the marriage of a daughter of 
| one of the parties 3 provided that, if either of them ſhould 


die before, before, nothing ſhall be. paid. 3 Keb. 304. But it is 


dtlear that, if che intereſt only be hazarded on fuch a con- 
tract, and the whole principal ſecured, the whole is uſu- 


rious. 2 ere 48: "Ora. WO n 1 Leun gt 
| "—_— RY 07 +20 mote itt 
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more than the lawful intereſt for the loan of a certain ſum 


at à day appointed, if A. ſhall be then-alive'; and, if he 


ſhall be dead, then to pay ſuch a fum, which is leſs than 


che principal, is void; for, if ſuch a contingeney would take 


the caſe out of the ſtatute, by the ſame reaſon that the 
intereſt might be reſerved on that contingeney, twenty 
others might be added, which-would amount to accertainty, 
and the ſtatute wholly:evaded:'s Co. Jo: "PIO Cro. 
El. bay 643, 744; Late. 468; 4%. 
The Stat. 14 Geo. III. c. 79, enacts, . and 
other ſecurities, reſpecting lands in Ireland and the Weſt 
we” Indies, 


' 
Indies, 'referving intereſt allowed in thoſe countries, (b per 
dent.) ſhall be valid, though executed in England. But 

| Irs os 
3 T.\Repiigns. on 
Receiving upon a hos of; ſtock. the intereſt the ſtock 
itſelf would have produced is not uſurious, unleſs the 4rand- 
action be colourable, and Wann 
eee 3 T. Rep. 53 7. 

The true diſtinction ſeems to be, ak Bs = 
Cells our Rock to lend the amount produced by the fale to 
another, ho is to replace it, the lender is entitled only to 
5 per cent. for the amount which the ſtock produces; but, 

where the. ſtock itſelf is transferred into the borrower's 
name, the lender is entitled to the amount of the dividends. 
Per Lord e e be Mich. 1798, at _— 
RR vp brad: lo £0! Swiit of 
If a Ol NG EPA eee 
8 5 per cent. and covenants at the ſame time 
alſo, to the lender, to pay him a certain proportion of the 
profits of a trade carried on by him in. partnerſhip with 
another perſon, it is an uſurious contract: and the perſon, to 
vrhom the bond is given, cannot recover on the bond; for 
this reaſon, viz. that, although he was to gain by the pro- 
n eee ee eee ee ee 4 
Nep. 333. 

If a * e 
an uſurious contract, it is abſolutely void, even in the 
hands of an innocent perſon, who may have taken it in the 
- fair and uſual mode of buſmeſs, e- e * | 
„5 een e eien 141.501 

K. borrowed of I. ¶ 5000, for which he e lis bes 

«for e ee or ee e Fervlrdg 
the Ducheſs of Marlborough, though there was a great 
diſparity of age; he being but thirty years of age, and ſhe 
MY of his dying firſt appeared 

| very 


f 
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very lender. Yet, it. being proved that R. vas of. very 
bad conſtitution, it was, on a ſolemn argument, adjudged 
a fair contingency ; and, though the ſum reſerved far ex- 
ceeded legal intereſt, yet, as defendant run the riſk of loſing 
both, princieal. and, intoreſl, it as u not th be uie- 
rious. 1 Flf. 286: 14th. 304. 

But, where che contingency, upon which the defendant 
is to loſe the money, is ſo very light, that it appears to be 
merely an evaſion, it is otherwiſe. As if it, was on the 

contingency of a young and healthy 222 
three months, it ſhall be deemed uſurious. Cowp. 770. 

Upon this ground it is, that the grant of an annuity, at : 
ever ſo great an under price, is not uſury, becauſe the prin- 
cipal is abſolutely loſt and gone. 1 A. 300. And, though 
there be a. certain value for ſuch things, and the ſum 
given be much below it, it is not uſury, unleſs there is 
ſome ſecret contract to repay. the principal; Cro. Elix. 27. 
| So that, in caſes of loans, in this form, the point the 
queſtion turns upon is, whether there was a fair purchaſe 
of an annuity, or a real Joan of money? For, if the ſub- 
ſtance of the agreement was for a loan, a flight colourable 
nancy thal not take hs agripmany ih eee 
of Uſury, where above legal intereſt has deen re. 
Cowp. 70. 

But, where -the grant, was in, Ge eg of wi nauiiſt, 
and there was a clauſe in the deed, that the borrower might 
repay the ſum given for the annuity at a future period, 
which would, ſeem to make the ſum adyanced a loan, and 
the annuity intereſt ; yet it has been held not to be uſury : | 
| for, the repayment was cafosl, and departed. on ths biy- 
. _ rower (the grantor) himſelf ; ſo that it was not in the lend- 
er's-power to have his money at all er and as to him 

the principal was gone, 3 Will. 390. 

CEE Nd. ds his a 
bien, be who borrows the der nay BY « with, ate 
| ns” © he 
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est), be abt Bache Vest it would 
mel to avoid his own deed, | Co. Lit. 6, 5.: 2 Noll. 
2 7.97 5 Raym. 197, But, nevertheleſs, it is alſo held, 
chat, whenever a a, ſum of money is paid in the name of in. 
"tereſt, the perſon paying it is a Dae 'witnefs to prove 
the circumſtances of the baſe, in'a qui tam action, at the 
but of andther perſon, alchough/he hath not paid the prin- 
"cipal tüm. — The bottowet may be a witneſs though the 
money is not 'paid, in all caſes where the uſury neither 
affects the debt nor av0ids' the” contract. And, where the 
matter is 'A6idifol, | Hie objection” Mall only'go to his credit, 


Tr is cothpetence 28 x witneſs." 1 T. Rip, 83. 4 Hun. 
a 1 cf oY en *; 24 1 FT: N 110 1201114 ; 25 (2 2 
. TD 102 len Nol yiowiche:, 

mp? ,-203 "AGES. Fr n 
21 912: ald Tar i TO pt 1 , 1 74 aff don. _ F 


0 


og * AA. e LY WAGERS. — gee er > 15433t 37 t 

enn. 

4 .N ewmar * and ſhe Hambleton are ' excepted out of 
inſt races, Kc. (See Gamixs,] 

| 6 run on any ſ um or ſtake leſs than . 1 


. 


ugh. ſu; | , horſe-races are! aw ful , yet it bas 
838 that they a are ames eile ch Stat, of 9 
Anne, c. 14; and that, of conſequence, wagers above {10 
_#pon a lawfyl horſe-race are illegal. 2 Black. Rep. 706. A 


A 


foot-race. and a race againſt time · have alſo been held to be 
9 X within the Statute of Gaming. 2 Wil 36. So, 2 
ATA Us vel a ce | 
118 0 travel a 144 5 diſtance Wichig + 4 certain time, 
wich A8 0 aiſe t pair of horſes, has been conſidered 
of | f the, fan ſs 6 8 5 | 6 7 "Rp. 499- 'A wager for leſs than 
LEED eg horſe-race is alſo. void and illegal. 4 7. 
A 49 in genera . 
77 ee, + 2 che common law, were 
Weg N may fail de recovered in a 
- court 28 Juſtzce,, v which are not: „ upon games, or which 
. Are not ſuch, as; are are likely to diſturb the. public peace or to 
, $8courage immorality, * or, Hoch as will probably affect che 
9 intereſts, 
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intereſts, characters, and feelings, of perſons not parties 
to the wager, or ſuch as are contrary to ſound policy og che 
general intereſts of the community, 3.7. Rep. 693. where 
the legality of wagen is fully diſcuſſed. l 

Where -a perſon. had given Ca den cooditing aß m. 


ceiving £ 300 if peace was not concluded with France 


within a certain time, and he afterwards brought his action 
to recover the £300, it was held, the wager was void, as 


deing inconſiſtent with public policy; but he was allowed 


to recover back the Z 100, which he had paid, under a count 
for ſo much money had and received by the defendant to his 
uſe; ) 7. Rep. 535, | So, alſo, a perſon was permitted to 
recover back his ſhare of a wager againſt a ſtake-holder 
upon a boxing-match, 5 T. Rep. 405; the court not conſi- 
dering the conduct of the plaintiff im theſe inſtances ſo eri- 
minal as to deprive him of the benefit of - their affiſt- 
ance. ele Fi. N . bonn 99 vn 
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WARRANT OF ATTORNEY. » as - See geri fi 


* N „ 1 
e in cuſtody of a ſheriff"s officer ol @ ß | 


-proceſs, he cannot execute a valid warrant of attorney 


without an attorney be preſent on his behalf, to be expreſſiy 
named by him, and attending at his requeſt to inform him 
of che nature and effect theredf, who ſhall ſubſcribe his 
name thereto. R. E. 15 Cars II.: R. E. 4 Geo. II. 

Where che warrant is given hy à defendant in cuſtody 
upon proceſs of execution, or upon criminal proctfs, or to a 


| third perſon, at whoſe: ſuit defendant is not in cuſtody, an 


attorney's preſence is unneceſſary. Coup. 142, 281: 4 7. 

Rep; 443: J 7. Rep. i999. 
By the courſe: of the court, a warrant of attorney given 
to confeſs. à judgement is not revocable. L. Raym. 766, 
* . 
Ii 3 2 


L ] 
& countermand of the warrant, for, it is in the nature of an 
acherſe action. ent. 310: 2 Str. 718, 1087. 
Vet, if either party die in vacation, within a year after 
giving the warrant of attorney, judgement may be entered 
up of courſe, at any time after in the vacation. 2 Str. 882; 
(but not in the ſubſequent term; 8 T. Rep. 257;) and it 
will be a good judgement at common law as of the prece. 
ding term, though it be not ſo upon the Statute of Frauds, 
e eee 1 Salk, m_ | 
6 T. Rep. 368 : 7 T. Rep. 21. 
eee anions of ding th 
before judgement, it may be entered by or againſt the fur- 
vivors. 1 Wigſ 3ra: Say. Rep. 5: Barnes, 40, 53. But ſee 
W FS | | 
If a warrant of attorney to confeſs a judgement is given 
unconditionally, or-without delay of execution, judgement 
may be figned and execution taken out upon the fame day 
it is given; and thus a debtor may give one creditor a pre- 
N | 


5 © WARRANTY. — See nen Horſes, 2 
F - WASTE. — See Common Encroachments. 


2 WAYS. - — See 3 8 
A right of way ariſes, 11 Fodda;the! grint of-the-ownr 
of the ſoil. 2. From preſcription, which pre-ſuppoſes 2 
grant. 3. From operation of law; - as, where a man 
grants a piece of ground, he tacitly gives a way to it. 
Finch*s.L: 63: Co, Litt. 56: Buller s N. P. 74. | 
The learned commentator Blackfone, (à Cum. 35.) ob- 
ſerves that, where a man has a right of way over another's 
land, and the road is out of repair, he who has the right 


a 


| L % Y 
that thig is the eſtabliſhed rule in public as well as in priyate 
ways. But this paſſage appears to be inaccurate; and Lord 

Manz field, in the caſe of Taylor v. Whitehead, ¶ Doug. 
716, took notice of it. And in that caſe it was deter- 
mined, that, if a man has a right of way over another's 
land, unleſs the owner of the land is bound by preſcription 
or his own grant to repair the way, he cannot juſtify going 
over the Adjoining land, when the way is impaſſable by the 
- overflowing of a river. But, if public highways are foun- 
derous, paſſengers are juſtified, from principles of conve- 
nience and neceſſity, in turning out upon the land next the 
+ Ha WEIGHTS. 


: Two e caſes on this ſubje@ have lately been de- 
termined by the Court of King's Bench: one was, that, 
although there had been a cuſtom in a town to ſell butter by _ 
18 ounces ta the pound, yet the jury of a court-leet- were 
not juſtified in ſeizing the butter of a perſon. who ſold. 
pounds leſs than that, but more than 16 ounces each, the 
ſtatutable weight. (13 and 14 Car. II. c. 26.) 3 T. Rep. 251. 
In the other it was determined, that no practice or uſage 
could countervail the Stat. 22 Car. II. c. 8, and 22 and 23 
Car. II. c. 12, which enact, that, if any perſon ſhall either 
ſell or buy grain or ſalt by any other meaſure than the 
Wincheſter buſhel, he ſhall forfeit 40s. and alſo the value 
of the grain or ſalt ſo ſold or bought; one half to che poor, 
the other to the informer. 4 T. Rep. 750: 5 I. Rep. 353. 
But, C. Whether a cuſtom that butter ſhall be ſold in 
9 weight may not be ſupported? 3 7. 

. 

Two acts have been lately paſſed-for the prevention of 
falſe weights and balances ; viz. 35 Geo. III. c. 102, and 
37 Geo. III. c. 143. The latter materially alters the 


formers —_— theſe ſtatutes it is enacted, that the juſtices at 
0 li 4 the 


4] 

the petty ſeſſions may appoint one perſon or more to exa. 
mine the weights and balances within their diſtrict. Theſe 
inſpectors ſhall be ſworn to the faithful diſcharge of their 
office; and, as often as the juſtices ſhall direct, ſhall enter 
into any ſhop, mill, houſe, tall, or other premiſes, of any 
perſon who ſhall ſell by retail and weight, to ſearch for and 
examine his weights and balances ; and ſhall ſeize thoſe 
which are not according to the ſtandard in the Exchequer, 
and bring them before the juſtices at their petty ſeſſions; 
and the offender, being there convicted, ſhall forfeit not leſs 
than 5. nor more than 20s. at the diſcretion of the 
Juſtices, together with coſts, to be levied by diſtreſs. The 
flalſe weights and balances are to he broken, and the mate- 
rials ſold: And whoever obſtructs the inſpectors in the 
execution of their duty, or - ſhall refuſe to produce his 
weights and balances to an thall forfeit! from n 
404. e 4 eden 

| neee bs we pe end in or place, may 
at a veſtry- meeting nominate any ſubſtantial houſeholder or 
+ houſeholders, who, if approved by the juſtices, ſhall be 
inſpectors within that pariſh, townſhip, or place; but 


ſiuch nomination cannot be made till the inhabitants have 


procured ſtandard-weights, to be paid for out of their poor- 
rates. The juſtices at the. quarter- ſeſſions ſhall fix the al- 
e, e e eee eee 
rate. 
| An 'chey' dd uo dider- to be purchaſed, OY 
county-rate, ſtandard weights, to be depoſited with proper 
. perſons and in convenient places, which ſhall be produced 
to W 


3 
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WIFE, = — = See Huſband and Wi, 7 | 
0 bond of a * covert, jaindy wicho hat? huſband, 
dinds her ſeparate property, Bro. Ch. Caſ. 16;-whete' Lord 
Thurlow aid; the rule laid down in this caſe is the proper 
one, viz. chat a feme covert, as to her ſeparate property, is 


2 


competent to act as a feme · ſole; and that Allen and Pap- 
worth, 1 Feſ. 163, and Grigſby and Cax, 1 e were 
determined on the ſame principles. 2 Veſ. 191, n. 

An action will not lie againſt a married woman alone, 
who is ſeparated from her huſband, although ſhe may have 
a ſeparate maintenance; for, no private contract of ' ſepa- 


ntion between huſband and wife can be ſet up againſt tho 


law of the land, and the ſolemn contract entered into in the 
face of heaven. Marſhall v. Rutten, Trin. wer eeen 
n Black. . A ci ann 


WILLS. | 


| Married 1 women, 8 inſane, 8 3 under 
dureſs or undue influence, cannot by will deviſe their lands, 

As to married women, it is to be obſerved, that they can- 
not make wills unleſs a power be reſerved in a marriage- 
ſettlement. ' 1 Burr. 431. But, where perſonal property is 
given to a married woman for her ſole and ſeparate uſe; ſhe 

may diſpoſe of it by will, er aſſent of the —_ 
band. 3 Bro. 8. 

Wich perſons inſane, chat i is, 117065 eee may . 
claſſed perſons who are deaf, dumb, mu — Lite. 
4: 6 Co. 25. oor Pe: . 

If a perſon of ſound mind Ds his will, this is not 
revoked or affected by his ſubſequent inſanity. Co. 61. 

Tnfants are incapable of deviſing ; but this incapacity to 
deviſe extends only to real eftates; for, terms for years, thattel= 
mterefts, and other perſonal eſtates, may be deviſed by 
3 and females of the age of 

twelve. 


N M rr 
twelve. Godolph, Orph. Leg. p. 1, c. 8: 2 Vern. 104, 469: 
2 Show. 204: Comb. 50: Prec. Chance. 316: Gilb. Eg. Rep. 
74 Co. Liit. 99, 6. (6.) | 
rn 
and, where a joint tenant, during the exiſtence of that 
eſtate, made his will, and afterwards ſevered the joint 
eſtate and made partition, it was adjudged, that the will, 
pe dee ee en eee ere eee 
ſubſequent partition. 3 Burr. 1488. 

It is not a little extraordinary, mme 
branch of the practice of the law above all others moſt 
difficult, and, in certain views of it, moſt important, which 
is at the ſame time the only one intruſted to the care of ig- 
norant perſons, and that is the making of wills. This 
branch of the practice is difficult, becauſe it contains niceties 
and diſtinctions unknown in their number in any other 
caſe, a thouſand varieties offering themſelves, where there 
are no ſettled forms to be a guide; and it is certainly m/ 
important for preſerving peace in families and preventing li- 
tigation. A country ſchoolmaſter, or any other :gnoramus, 
is by many perſons, no doubt equally ignorant, preferred to 
an intelligent ſolicitor. The only poffible motive is to ſave 
a'trifling expenſe ; but it is extraordinary that a man's par- 
fimony ſhould engage him in a practice ſo directly in oppo- 
ſition to all his other feelings; and that he ſhould involve 
his ſurviving relations and friends in endleſs litigation, and 
' expoſe his eſtate to ruin, merely for the ſake of an inconſi- 
derable ſaving. Perhaps half of the buſineſs of the Court 
— RID-MHOR URN eee ne weer N. 

this way. _ 
mis ſtatement will, e bs ae APR to 5 
cenſures of the profeſſion, becauſe it may tend to divert 

men's minds from this practice; it being moſt certain that, 
i the profeſſion at large be conſidered, it is greatly a gainer 
by it; for, whatever ſolicitors may loſe by not making wills 


* 
1 
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is amply compenſated to them by appeals to our courts of 
equity, to rectify the errors which others commit. And i 1 i to 
be lamented that theſe errors are not confined to ſchoolmaſters 
alone, and men out of the profeſſion ; there are in it, it is 
true; many men of ſcience and liberality, but there are ſome 
alſo who are not leſs dangerous nn 
others are by their knavery. 

"Tt will be the buſineſs of the following A eee 

this ſubject to point out to perſons of property certain lead - 
ing circumſtances, which may enable them to judge for 
themſelves, whether the perſon they employ, to perform the 
office of will-making, performs his duty according to 
their wiſhes, and to detect the moſt obvious and common 
errors, which he may, my ignorance or inadvertence, ; 
commit. 

1. And, in order to this, it is neceſſary to obſerve, that a 
perſon's property is by the law divided into two claſſes or 
ſpecies ; 1, the real eſtate: 2, his perſonal. His real eſtate 
- conſiſts of lands, tenements, and hereditaments ; his perſo- 
nal eſtate conſiſts of leaſes for years, money in the funds, 
money lent on mortgage or otherwiſe, ſtock in trade, and in- 
deed every kind of property not included in the other ſpecies, 

2. A will of a freehold eſtate muſt, by the Stat. 29 
Car. II. c. 3, be ſigned by the teſtator, or by ſome other 
perſon in his preſence, and by his expreſs directions, in the 
preſence of three credible witneſſes, who muſt ſubſcribe their 
names in the preſence of the teſtator, or the deviſe will be 
* and the eſtate will deſcend to the heir at law. 

3. Copyhold eſtates are not within the ſtatute. They 

are called cuſtomary eſtates, and wills may be made of 
- them without attending to the formalities requiſite in tbe 
_ deviſe of freehold eſtates. 2 Atk. 39; 2 Bro. C. R. 58. 
But there is another point of great importance to be attend- 
ed to, which is, that copyhold eſtates in no caſe paſs by 
ryan 6 In the caſe of a deviſe of a 


copyhold 
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copyhold eſtate, the eſtate paſſes by the ſurrender, and the 
will only / points out the objects to whom it ſhall , paſs, 
Whenever a will is therefore made of copyholds, care muſt 
be taken that a- ſurrender of the eſtate. be made into the 
hands of the lord to the uſe of the will, according to the 
cuſtom of the manor of which the eſtate is holden. But 
equity, in the caſe of a wife or younger children otherwiſe 
unprovided for, will ſupply the want of a ſurrender. It is, 
however, even in theſe caſes, prudent to make ſuch ſurren- 
der, to ſave future trouble, expenſe, and vexation. 
4. And obſerve, that the gift of a man's eſtate, where 
dae poſſeſſes both Freehold and copyhold,, may not, in ſome 
caſes, paſs the copyhold eſtate; it ſhould therefore Wen 
diſtinctly and ſeparately. 3 P. Nins, 33. 

5. Wills of perſonal eſtates may be made, in view of 
form, almoſt any way; ſo chat the intention of the teſtator 
may be clearly diſcovered. But great care ſhould be taken 
„ eee 12,0 
doubt about the meaning. 

6. For want of explicit and e ee rent 
rr may ariſe, Thus, for inſtance, in a giſt of ſtock 
in the funds, a perſon may poſſeſs Bank Stock, and 3, 4, or 
$9: per Cent. Annuities, or all of them; and in his own 
mind they are all Bank Hoch, or flock in the Bank ; and, 
intending to give the whole of his money in the funds to a 

particular perſon, he may bequeath to him, by the name of 

„ all his Bank Stock,” and give the reſidue of his property 
to another. Now, in this caſe, unleſs there appear upon the 
face of the will other words, which evidently ſhew that the 
teſtator meant to give the whole of his money in the funds, 
the legatee will be entitled to the money in that * ar. 
which' is properly denominated Bant Stack. | 

7. So, a perſon, poſſeſſing Sourh-Sea Stock and Sand- 
Old and New: Annuities, may, in his own mind, call them 
ne Stoct, and may think to W the whole of 
45 Y thoſe 
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thoſe ſeveral funds to a perſon; but, giving them by the | 
name of « all his South» Sea Stock,” he may give, him only a 
{mall part of what he intended. It would, EWA | 
this caſe, be highly prudent to EI Fn \ fund. in | 
diſtin terms. "IF 
8. It it is intended dy the teſtator that A hopid have 
che % of the perſopal eſtate for life, and 78 2 property 
ſhould go. over to B.; Late "muſt be talen not to, ve the 
property | * WER in that .caſe, the, remainder. over will 
be void. The gfe ſhould be to the uſe "of A. for 15 ; 
bo 'A after his deceaſe, the property to SIR v 
by: 9. Tf it is intended to Rive, a old eſtate abſolutly to y 
the deviſee, i it. is prudent | to Le it to him, ond. his 175 
For, although the word hiirs i in a will js not (asi in; 2 deed) ab- 
ſolutely neceſſary to paſs an inheritance, yet words muſt 
uſed which are tantamount in in apparent intentibn; and here 
note, as a general law, that the great Tule in the 5 
of wills is the ititention of by teſtator expreſſed & tharly 
implied. Hearne, 291. On this principle, it an gflale be 
Siven! to a man and to his aſſign $ ; for ever, an  abſolice” eſtate 
in fee-ſimple 1 will | paſs ; but, 1 it be to his Mr, omitting 
& for ever,” an eſtate for life only paſſes. So, a deviſe to 
a man for ever paſſes the whole eſtate to him: but, if a 
freehold eſtate he giyen to a man, without -_ other words, 
he takes but an eſtate for life. 8 
| : Special care muſt be taken, in eee the 
powers in a will, where an eſtate is iven to truſtees to be 
fold... In this caſe, the eſtate muſt not only be be given to the 
"traſtees, but it ſhould be given . { them and their heirs ;” 
and the will ſhould direct that the purchaſer ſhall not be 
accountable for the miſapplication or nonapplication of the 
purchaſe- money, or any part thereof; and that the truſtees 
receipts ſhall be ſufficient diſcharges. It ſhould alſo direct 
"them to ſell either in the whole or'parcels. If the word Kits 
be did * teſtator's heir muſt Join in the coneyance, 
| and 


L 
and a fine be levied. If the clauſes, as to the application 
of the purchaſe-money, and the power to give receipts, are 
omitted, the perſons intereſted in the purchaſe-money muſt 
| join in the conveyance ; and, if any are under age, their 
bares inveſted in the funds till they are of age to execute, 
attended with a declaration of truſt. 
11. Sometimes legacies are given to children when they 
attain the age of twenty-one years ; but, in theſe caſes, a 
nice diſtinction is to be attended to. If it be intend- 
e that the legacy ſhould fink into the reſidue, in caſe the 
child do not attain, the age of twenty-one years, it ſhould 
de given to him 17, he attain twenty-one,. or WHEN he 
ſhall attain twenty-one. ' Bur, if it be intended as a preſent 
entire gift to be enjoyed in future, and that it ſhall paſs to 
the repreſentatives of the infant, in caſe of its death under 
age, it muſt be given him To. BE PAID when he attains his 
age of twenty-one years. In the former caſe, the legacy is 
gone if the child dies before twenty-one ; in the latter, it 
will go oyer to his next of kin. A | 
x 32, Once Good allo be taken to make one general be- 
queſt of the reſidue, after all the particular bequeſts of mo- 
_ © ney, goods, &c. have taker place; for, in ſome caſes, 
bete the reſidue is undiſpoſed of, the law gives it to the 
executor. . | 
13. If > perſon, about to make his wil, be much in- 
debted, which is ſometimes the caſe, and he wiſhes that his 
creditors ſhould take an equal chance, he ſhould be careful 
not to appoint a creditor his executor ;- for, ſuch a creditor 
may retain his own debt in preference to all others of equal 


14. Ia 2 dente of lad, if the deviſce dies before the 
_  teſtator, and the land is intended to go to the heir at law of 
the deviſce, a new will will be neceſſary ; for, if A. deviſes 
lands to B, and his heirs, and B. dies before A. this deviſe 
vill be void;, and the heirs of B. will not take it. And, 


0:7. 
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in this cal, a am of the former will i is of no 


16. If a perſon, IR having ls his will, be REY 


leaf legal alteration in his eſtate, ſuch as ſuffering a recove- 


ry, levying a fine, or making a feoffment, theſe acts re- 


| yoke his will. So, alſo, will a ſubſequent lads ire | 


birth of a child. This is a point neceſſary to be attended 


to; for, when any of theſe events have taken place, it is 


abſolutely neceſſary that a new will thould be made, or 
that: the old will be republiſhed. See Powell on Deviſes, : 
16, Great care ſhould be taken in the appointing of an 
- executor,” on account of the power inveſted in him by 
the law. He ought to be a man of the ſtricteſt integri- 
ty, and of ſufficient. independance to guard him againſt 
temptations to fraud. And, in ſuch a choice, it is neceſſa- 
ry we ſhould: look farther than to the perſons ſo appointed, 
that is, to the propoſed executor of the executor appointed, 
if it may conveniently be done; for, the executor of | A:'s 
executor is to all intents and purpoſes the executor and re- 
preſentative of A. himſelf. It would, therefore, be prudent 
that an executor ſhould be a confidential friend, witli OO 
the liberty may be taken of conferring on the ſubject. . 
17. In giving legacies to an infant, it will be . to 
expreſs whether it is the teſtator's intention that ir! ſhould be 
paid into his own hands while under age, or into the hands 


of his father, mother, or other perſon, for his uſe; or 


whether it ſhould be laid out in the public funds: and then 
again, whether the intereſt ſhould be applied to his uſe, and 
by whom, or whether it ſhall accumulate for his benefit. 


18. So, alſo, in the caſe of married women, it will be 


proper to ſay, whether it ſhall be paid into her own hands 


or not; and, if it is to be ſo paid, the will ſhould direct 
that her receipt under her own hand, without her huſband, 


* ſhalt be a ſufficient diſcharge to tie executor. And, in ſome 
"Elifes which may happen, (as frotn the habits and character 


_ } 


or 


— 
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or inſolvency of her huſband,) it hay be * direct 
and declare, that the legacy ſhall not be ſubject to the 
Pötuer, control, debt, or engagements, of the huſband: or 
it may, perhaps, be ſtill better ſecured to ber ſeparate uſe. by 
dequeathing it to truſtees, upon truſt, to place it out at in- 
tereſt on government ſecurities;” and directing the intereſt 
and proceeds as they become due to be paid over to the wife 
"ofor her ſeparate uſe with a declaration, chat OR 
alone ſhall be-a ſufficient diſchatge. ' | "11485 291, With 
19. It is always adviſable for the attorney to receive #7 
inſtructions from the teſtator's own mouth. And perſons, 
Who Have great” thfluetice with the teſtator, and are much 
"intereſted, mould withdraw themſelves on ſuch eccafions. 
It may'formetimes happen that a, perſon may be ſuddenly 
{lined with: a dangerous illneſs, or otherwiſe reduced to the 
neceſſity of making his will, on ſo ſudden an occafion; that 
it may be impoſſible to call in proper aſſiſtance, or the party 
may be unable, from extreme weakneſs, to execute: it; in 
which caſes it will be negeſſary, that the party ſhould 
male what the law. calls ai nuncupative will, chat is a 
van will. Theſe wills were formerly more in uſe than | 
at preſent, but were not well received; for being left to 
0 the doubtful fidelity or ſlippery memory of witneſſes. who 
| — liable alſo to error, and expoſed to ſubornation of 
perjury, the legiſlature interpoſed; - and; by the Statute of 
bo and Petjuries, 29 Car. II. c. 3, enacted}. 
I. That no written will ſhall be revoked an altered by a 
| Fabſijbeat' nuncupative one, except ĩt be in the-life-zime of 
the teſtator reduced into writing, and read over to him and 
"approved; and, unleſs the ſame de proved to haye been ſo 
done, by the. oaths of three witneſſes at the leaſt, who, by 
the Stat. 4 and 5 Anne, c. 16, muſt 8 
"I trials at common lam. 
"2. That no nuncupative will: ſhall in l i be good 
ee eſtate e excepds eee proved by 
2 three 
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three ſuch witneſfes, preſent at the making thereof, or un- 
leſs they or ſome of them were ſpecially, required to bear 
witneſs thereto by the teſtator himſelf; and unleſs it was 
made in his laſt ſickneſs; in his own habitation or dwelling- 
\ houſe, or where he had been previouſly reſident at leaſt ten 
days, except he be ſurpriſed by ſickneſs on a journey, or 
from home, and dies without returning to his dwelling. | 
3. That no nuncupative will ſhall be proved by the wit- 
neſſes after ſix months from the making, unleſs it were put 
in writing within fix days. Nor ſhall it be proved till four= 
teen days after the death of the teſtator, nor till proceſs has 
been ifſued to call in the widow, or next of kin, to conteſt 
it, if they think proper. 
* the duties payable on probates and letters of adihiniftras 
tion. — Probates of wills or letters of adminiſtration of any 
eſtate above / 20, and under £100, ten fillings. 
If the eſtate is of the value of [1 too, and under 6 300, 
two pounds ten ſtillings. 
It of the value of £306, and under { boo, five pounds 
ten ſhillings; and, by 37 Geo. III. c. go, an additional ews 
pounds ten fhilli 
If of the - ſy of { 606, and undes 7 eight 
pounds ; and, by the 37 Geo. III. c. 90, an additional four 
pounds, 
| If of the value of £1000 and upwards, fourteeh pounds ; 
and, by 37 Geo. III. c. 90, an additional /ix pounds. 
If £2000 and upwards, twenty pounds ; —_ by 37 
Geo. III. c. 90, an additional ten pownds. 
If £5000 and upwards, thirty pounds; and, by 37 Geo. 
III. e. 90, an additional fifteen pounds. | 
If {10000 and upwards, forty pounds ;.and,. by 37 Geo. 
III. c. go, an additional twenty pounds. 
And, if any perſon ſhall adminiſter any perſonal eſtate 
| without proving the will, or taking out letters of admini- 
| KLE: ſtration, 
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ſtration, within ſix months after the death of the party, fork. 
perſon ſhall forfeit C 50. 37 Geo. III. c. o. * 

"Of the flamp-dutits on receipts for legacies, and on - annui. 
ties, given by will. —By 20 Geo. III. c. 28, ſect. 1; 23 Geo. 
III. c. $8, ſect. 2; and 29 Geo. III. c. gr, ſect. 2; every re- 
ceipt for a legacy, whether pecuniary or ſpecific, or ſhare of 
a perſonal eſtate, payable to the wiFE, CHILDREN, or 
GRANDCHILDREN, of the deceaſed, ſhall be Wenn 
as follows: 

Where the amount ſhall not exceed £10, tro lim, 
and fiæpence. 1 il. - 
| — thereof ſhall de of the valve of {29 

ang under £100, five ſhillings. | | 

Where amount thereof thall de vr the value of L100 or. 
upwards, twenty fillings. © 

And for every ſuch eh for » legacy or har of 
. perſonal eftate; * | 

Where the amount ſhall not exceed F 20, two ſhillings 
and fixpence, by 20 Geo. III. c. 28; and rwo ſhillings and 
Fexpence by 23 Geo. III. c. 58; total, ' foe fillings: 

Where the amount thereof ſhall be of the value of / 20, 
and under Ztoo, by 20 Geo: III. c. 28, fro fillings; and, 
by 23 Geo. III. c. 58, five fillings; total, ten fhilli inge. 

Where the amount thereof ſhall be (100, by 20 Geo. 
III. c. 28, o pound; wech III. c. 58, l 
total, two pounds. 

And, —_ 23 Gea: Ill. 0-58, for eyery farther ſum of 
£100, an additional one pound for each C 100. 0 

And, by 29 Geo. III. c. $1, if of (400, an additional 
one pound ; and, for ”"=__ anther ſors of £100, a facthey 
additional two pounds. 

Note. — The an uu. attach only on AN 
left by perſons dying before” the 27th of April, 1796; 
FROM whence (ineluſive) the following duties commence, 


s (by che Stat. 36 Geo. III. c. 90, EXCEPT as to huſband, 
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wife, children, or grandchildren, and legacies UNDER 
£20, and ſhares of perſonal eſtates uxpEx the value 
of { 100. | 

And, by the laſt act, 36 Geo. III. c. 52, (paſſed the 
26th of April, 1796,) upon any legacy, &c. which ſhall 
paſs to a brother or ſiſter of the deceaſed, or any deſcend- 
ant of a brother or ſiſter of the deceaſed, there ſhall be 
charged a duty of two pounds for every {100 of the value 
of ſuch legacy or reſidue; and ſo after the ſame rate for any 
greater or leſs ſum. Se#. 2. . 
To a brother or ſiſter of a father or mother (that is, 
the uncle or aunt) of the deceaſed, or any deſcendant of 
a brother or ſiſter of a father or mother of the deceaſed, 
three pounds for every { too of the value; and after the 
ſame rate for any greater or leſs ſum. Se#. 2. 

To a brother or ſiſter of a grandfather or grand- 
mother (that is, the great uncle or great aunt) of the de- 
ceaſed, or any of their deſcendants, four pounds for every 
L100 of the value; and after the ſame rate for any greater 
or leſs ſum. Sect. 2. 

To any perſon in any other degree of collateral con- 
ſanguinity to the deceaſed than before deſcribed, or any 
firanger in blood to the deceaſed, /ix pounds for every 
£100 of the value; and after the ſame rate for any greater 
or leſs ſum. Not to extend to any legacy, &c. which ſhall 
be given, or paſs, to a huſband or wife of the deceaſed. 
Sect. 2. 

The duties are pliced under the management of the 
commiſſioners of ſtamps, who are to bo receivers in 
the different counties. Se. 3, 4. 

The duties are to be paid „„ Wt" 
tors on retaining or paying legacies or ſhares; and, if 
duty be not paid before legacies or ſhares are retained 
by executors or adminiſtrators, or diſcharged, they ha- 
ving deducted it, the amount ſhall be a debt from them 
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to his majeſty ;- and, if they pay without deducting the 
duty, it ſhall be a debt, not only from them, but alſo. | the ; 
party receiving. the ſame. Se. 6. 


The value of any legacy given by way of annuity 
for- life or lives, or for a term of years, and the duty 


chargeable thereon, ſhall be charged according to the 


tables annexed to the act; and the duty chargeable on 
ſuch "annuity ſhall be paid by four equal payments, the 
firſt before or on completing the payment of the firſt 
year's annuity, and the three others in like manner 


ſucceſſively, before or on completing the reſpective pay- 


ments of the three ſucceeding years. annuity reſpec. 
tively ; but, if any ſuch. annuity ſhall determine by death, 


or any other contingeney, before four Jears payment 


ſhall become due, then the duty ſhall be payable in pro- 


portion only to ſo many payments as actually accrued, and 
all future payments of the duty ſhall ceaſe. And che value 


of any ſuch annuity, if determinable upon any contingen- 
cy beſides the death of any, perſon, ſhall be calculated 


without regard to ſuch contingency; and, in ſuch caſe, 


not only all future payments ſhall ceaſe, but ſuch allow- 


ances made as are ſpecified in certain ak annexed to the 
act. Set. 8. 


The duty on n legacies given to anche s annuities to be 
calculated on the ſums neceſſary, to purchaſe them, accord- 


ing to the tables annexed to the act. See?. 10. 


The duty on legacies, whoſe value can only be a= 


tained, from time to time, by application of the allotted 


fund, to be charged on the money Spied, from time to 


time, as diſtin bequeſts. Sea, 11, 


The duty, payable on a legacy, &c. | een to different per- 


ſons in ſucceſſion, ſhall be paid thereout, as in the caſe of 
8 legacy, &c. to one perſon; and, where the ſame ſhall go to 


different perſons in ſucceſſion, ſome of whom ſhall. be 


chargeable with no duty, or ſome with different rates, 
ſo 


„ | 

| ſo that one rate cannot be immediately charged ; all per- 

ſons, entitled for life, or other temporary intereſt, ſhall 
be chargeable in the ſame manner as if the annual pro- 
duce had been given; and the ſame ſhall be payable when 
they become entitled to and begin to receive ſuch produce, 
and ſhall be paid by equal portions in four years ; and the 
duty on partial intereſts ſhall be charged as the duty on 
property given, otherwiſe than to different perſons in ſuc- 
ceſſion; and ' perſons, who ſhall become abſolutely en- 
titled in ſucceſſion, ſhall, when they begin to enjoy the 
benefit, pay the duty in the ſame manner as if the ſame 
had come immediately on the death of party. Se. 12. 


The duty payable on any legacy or reſidue ſo given in 
ſucceſſion, upon whom the duty thall be chargeable at one and 


the ſame rate, ſhall be deducted and paid by the perſon having 
the burthen of the execution of the will, &c. under which 
the title thereto ſhall ariſe, upon diſcharge of every or any 
part of ſuch legacy, &c. to any truſtee or other perſon, 
to whom the ſame ſhall be payable or paid in truſt for the 
perſons ſo entitled thereto in ſucceſſion ; and, if the ſame 
ſhall not be paid to any truſtee, then it ſhall be deducted 
and paid out of the capital, upon receipt, by any of 'the 
perſons ſo entitled in ſucceſſion of any produce of ſuch 
capital, or any part thereof, according to the amount of 
the capital, of which ſuch produce ſhall be ſo received: 
- and, where the duty chargeable upon any ſuch bequeſt 
ſhall be chargeable at different rates, ſo that the ſame 
cannot be paid at once, but muſt be paid in ſucceſſion as 
aforeſaid, then, and in ſuch caſe, the perſon having the 
execution of the will, &c. in which the bequeſt ſhall be 
contained, ſhall be chargeable with ſuch duties in ſucceſ- 
ſion, in the ſame manner as ſuch perſon ſhould be chargea- 
ble with the like duties in caſe. of immediate bequeſt; 
unleſs the property bequeathed ſhall have been paid or 
otherwiſe ſatisfied to or veſted in any truſtees or truſtee 
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as aforeſaid; in which caſe, ſuch truſtes ſhall be chargea, 
ble with the duties in the ſame manner, as if he had had 
the execution of the will, &c, And ſo, where any 
partial intereſt ſhall be given or ſhall ariſe out of any ſuch 

property ſo to be enjoyed in ſucceffion, and ſuch partial 
intereſt ſhall be ſatisfied or paid by the perſon ſo enjoying 
| ſuch property, ſuch perſon ſhall be chargeable with the 
duties for ſuch partial intereſt; and ſhall retain and pay 
the ſame accordingly, in the ſame manner .as if he had 
had the burthen of the execution of the will, &c. And, 
in all ſuch caſes, the perſons ſo chargeable ſhall be 
debtors to the king in like manner, and ſhall be ſubje& 
to the like penalties, as the perſon having the execution of 
ſuch will, &c. Sets, 13. 

o ( fur · 
niture, or other things, not yielding any income, and given 
to, or to be enjoyed hy, different perſons in ſucceſſion, 
whilſt the ſame ſhall be ſo enjoyed in kind only by 
any perſon not having any power of diſpoſing thereof; 
but, if the ſame ſhall be actually ſold or diſpoſed of, or 
come to any perſon haying power ta diſpoſe thereof, then 
duty ſhall be paid en as if originally given abſolutely, 
Set. 14. 

Duty on legacies i in joint tenancy to be paid i in propor- 
tion to the intereſt of the parties; and, where a joint 
- tenant ſhall take the whole by ſurvivorſhip, &c. he ſhall 
pay the whole duty. Se. 16. 
Any legacy, or reſidue, ſubject to any contingency which 
may defeat the gift, and whereupon the ſame may go to 
ſome other perſon, (unleſs chargeable as an annuity,) ſhall 
be charged with duty as an abſolute, bequeſt to the per- 
ſon who ſhall take the ſame, ſubje& to ſuch contingency, 
and ſuch duty * be paid out of the legacy or reſidue. 
ea. 17. { 

hos 


Uh 


Any legacy, &c. ſubjected to any power of appointment 
for the benefit of perſons ſpecially deſcribed, ſhall be 


charged with duty as property given to different perſons 


in ſucceſſion. Se. 18. 


Any money or perſonal eſtate, directed to be applied 


in the purchaſe of real eſtate, ſhall pay duty as perſonal 
eſtate, &c. Se. 19. 


Eſtates pur auter vie, ( for the life of another 1 


applicable as perſonal eſtate, ſhall be charged as perſonal 
eſtate. Se. 20. | 

But, if any direction ſhall be given by any will for 
payment of the duty out of ſome fund, ſo that the legacy 
may paſs free of duty, no duty ſhall be chargeable upon 
the money applied for payment of the duty. Sea. 21. 
In caſes of ſpecific legacies, and where the reſidue of 

any perſonal eſtate thall conſiſt of property which ſhall 
not be reduced into money, the executor or adminiſtrator, 
or the perſon by whom the duty thereon ought to be paid, 
may ſet a value thereon, and offer to pay the duty accord- 


ing to ſuch value; or may require the commiſſioners of 


ſtamps to appoint a perſon to ſet ſuch value, at their ex- 
penſe; and the commiſſioners may either accept the duty 
offered, or appoint a perſon-to appraiſe ſuch effects, and 
to ſet the value, on which the commiſhoners ſhall aſſeſs 
the duty ; but, if the party ſhall not be ſatisfied with the 
commiſſioners valuation, they may cauſe ſuch valuation to 
be reviewed by the commiſſioners of land-tax, who may alſo 
(if they think fit) appoint a. perſon to appraiſe the 
effects, and ſet a value thereon, whoſe Judgement ſhall 
be final. Sc#, 22, 

Where legacies, &c. ſhall not be ſatisfied jn money, &c, 
or ſhall be compounded for, the duty to be paid according 
to the value of the ſatisfaction. Sec. 23. | 

If legatees refuſe to accept legacies, and give receipts, 
duty deducted, the court, in caſe of ſuit, may order them 
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to pay coſts; and in ſuits, where the party fued may wiſh 
to ſtop proceedings on. payment of bequeſts, deducting 
duty, the court may make order therein. Sea. 24. | 
If a ſuit be inſtituted concerning adminiſtration, the court 
to provide for payment of the duty. Se#2. 25. 
+ Executors and adminiſtrators may, at any time, Ache 
legacies, or pay ſhares of the perſonal ms on payment 
ot the duty accrped, See. 26. 
Legacies, liable to duty, ſhall not be paid or delivered 
without a receipt, expreſſing the date thereof, and the 
names of the teſtator or inteſtate, and of the perſon to 
whom ſuch receipt ſhall be given, and of the party to 
whom ſuch legacy or reſidue ſhall belong, and the amount 
of the legacy or reſidue for which ſuch receipt ſhall be 
given, and alſo the amount of the duty payable thereon ; 
and'no receipt ſhall be available, unleſs ſtamped. And no 
evidence ſhall be given of any payment without producing 
ſuch receipt duly ſtamped, unleſs the aQual payment of 
the duty ſhall firſt be given in evidence. And a copy of the 
entry, in the books of the commiſſioners, of payment of 
the duty, ſhall be admitted as evidence; and payment of | 
any annuity ſhall not be deemed a payment for which ſuch 
ſtamped receipt ſhall be required, except the payments 
which ſhall complete the payment for each of the firſt 
four years —_ ' which ſuch annuity ſhall be payable. 
Seat. 27. 
"Þ Any executor, adminiſtrator, or truſtee, who ſhall pay 
any legacy or reſidue without taking ſuch receipt as afore- 
ſaid, and cauſing the ſame to be ſtamped within the time 
hereby allowed for ſtamping the ſame, ſhall forfeit ten 
pounds per cent. on the amount of ſuch receipt; and all 
perſons, receiving ſuch money or property without giving * 

written receipt as aforeſaid, ſhall forfeit ten pounds per cent. 
on mg 2 N redo 177 28. 

ö Every 


L g 1] 
Every ſuch receipt ſhall be brought within twenty-one 
days after the date to the next ſtamp-office to be ſtamped, 
paying, duty for the ſame ; and, upon ſuch payment, an 
acknowledgement of the payment of the duty ſo paid, in 
words at length, and bearing date the day on which ſuch 
payment ſhall be made, and ſubſcribed with the officer's 
name, ſhall be written upon the receipt, and afterwards the 


ſame ſhall be duly ſtamped, in the manner directed i in 


the act. Sect. 29. 
But, if any ſuch receipt ſhall not be brought to ſuch, 
office within ſuch ſpace of twenty-one days as aforefaid, it 


| ſhall nevertheleſs be lawful to carry ſuch receipt to the 


head - office to be ſtamped in like manner, within three 
calendar-months after the date thereof, paying the duty, 
and a farther ſum of ten pounds per cent. on ſuch duty, 
by way of penalty; but the commiſſioners ſhall not, on 
any pretence whatever, ſtamp any receipt unleſs the duty be 


paid, and ſuch receipt be brought to be ſtamped as afureſaid, 


within the times before limited. Se. 29. 


Upon. oath or affirmation, adminiſtered by a juſtice 


or maſter in Chancery, that Jeſs duty has been paid than 
ought to have been paid, by. miſtake, the commiſkoners 


may rectify ſuch miſtake, and accept the difference be- 


tween the money paid and the juſt duty, together with 
ten pounds per cent. on ſuch difference, by way of 
penalty. Seat. 30. 
| Perſons, paying or receiving money contrary to this act, 
indemnified on diſcovering the other offender within twelve 
months. Se#. 31. 
It, by infancy or abſence, legacies cannot be paid, the 
money may be paid into the Bank, and laid out in the 3 per 
Cents; and, if ſuch money be improperly * in, che 
Chancery may diſpoſe thereof. Sect. 32. 
[And, when money is paid into the Bank in purſuance 
hereof, the accountant-general's certificate ſhall be filed 
| in 
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in che Report-Office, where his drafty on the Bank for 
the money for inveſtment ſhall be entered, and be a 
warrant to the Bank for Coſte en * 
0.135•J 

If more than the proper duty bas hone paid, the commiſ- 

ſioners for ſtamps may return the exceſs; and, if leſs, on 
payment of the full duty, the Chancery may order re-pay- 
ment to che party. Sea. 32. 
I it thall appear to the commiſſioners for ſtamps, at 
the end of two years after the death of any perſon, that 
it will require time to collect the effects, or be difficult to 
aſcertain the reſidue of the perſonal eſtate, the duty may be 
compounded for. But the duty ſhall be paid on any part of 
perſonal eſtates not included in the compoſition. Sec. 33. 

If, at any time, after payment of duty on any legacy 
or reſidue, any debt ſhould be recovered againſt the eſtate, 
by reaſon whereof any legatee or entitled perſon ſhall be 
obliged to refund, the commiſſioners are, on proof thereof 
on oath as afoi eſaid, to repay the duty. Se. 34. 

Executors, previous to retaining their own legacies, to 
tranſmit the particulars, with the duty offered, to the com- 
miſſioners of ſtamps, who ſhall charge the ſame agreeably 
to this act; and, in caſe any perſon ſhall neglect to pay 
ſuch duty within fourteen days, ſuch perſon ſhall forfeit 
treble the value of the duty which ought to have. been 
Sea. 35. 

I adminiſtration. be made void, and any duty ſhall have 
been improperly paid, it ſhall be repaid: but, if it ought 
to have been paid, it ſhall be allowed in Account. with the 

rightful execntor. Sci. 37. 

Perſons, ſwearing falſely, are guilty,of perjury. $48. 38. 
Penalty of 500 for altering receipts. Se. 39. And perſons, 
forging ſtamps, &c. to ſuffer death. Sezt. 40. 

The penalties are recoverable in the court of Exchequer ; 
but, if it appears, to the ſatisfaction of the attarney-general, 
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that the penalty was incurred without any intention of 


fraud, he may ſtop proceedings. Seat. 43. 


The firm of an account and receipt, which may. be 


taken by the executor, &c. is alſo annexed to * *, 
at follows : 


On account of the perſonal eſtate of 4 B. deceaſed, 
between C. D, taking the adminiſtration of the Md eſtate, 
cad 2, F. n 


C. . 4 
| eren 
% 


Duty allowed at the rate of per cent. 


Rxcrivzp, che day of the above 
balance in I full, or part, as the caſe may be] of my [legacy, 
er ſhare, as the caſe may be] out of the perſonal eſtate 
above-mentioned. 

Signed 


WORDS. 
Ge itn 


be gathered from external ſigns and actions; thoſe ſigns are 


words, And the rule of law ſeems to be, that, unleſs there 
be the moſt deciſive reaſons which lead to a conjecture that 
the intention was otherwiſe, they -are to be underſtood in 
their proper and moſt known ſignification. Not according 
to the etymology and origin of them, but that which is 
vulgar and moſt in uſe ; for, uſe is the judge, the law, and 
the rule, of ſpeech. 1 Pow. Cont. 312: Plowd. 169. 

In ſome caſes, the ordinary import of words may be 
reſtrained ; firſt, where there is an original defect in the 
will 
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chat it is not e Gin bis 
ards.: And » Where there is ateral ac- 
ide  iconfſtent with the ſpeaker's deſign... <a 
r the firſt of theſe diſtinctions we may ae all 


* aue, there is good reaſon to conclude, chat the perſon 


who ſpoke was aware of certain things, and yet did not 
intend tognclude them i in the general terms he uſed ; though 
he did not expreſſiy exceꝶ them, becauſe he ſuppoſed ſuch 
an exception clear in itſelf. Thus, if a man have goods of his 
r, and alſo other goods in his own right, and grant 
&« all his goods, the goods that he has as executor do not 
paſs. 3 Med. 278. So, if a condition of a bond be, that 
A. ſhall not hurt, endanger, or moleſt, B, in his lands or 
upon any account, it ſhall be intended of a wrongful 
moleſtation. Cre. Eliz. 705. The principle, in the ſecond 
inſtance, i is, that the matter in hand is always preſumed to 
be in the mind and thoughts of the ſpeaker, though his 
words ſeem to admit a larger ſenſe ; and, therefore, the 
generality of the words uſed ſhall be reſtrained þy the par- 
ticular occaſion. Thus, where A. had a judgement of 
| [6000 againſt B. — B. gave A. a legacy of ( 5, and died: 
A. on receipt of this (5, gave the executor of B. a releaſe 
in this manner: « I acknowledge to have received of C. 
« { 5, left me as a legacy by B. and do releaſe him al! 
demand which I againſt him, as executor of B. can have 
* for any matter whatſoever :?? — it was adjudged, that the 
generality of the words all demands ſhould be reſtrained by 
the particular occaſion -' mentioned in the former part 
thereof; viz. the receipt of the { 5 legacy; and ſhould 
not be a diſcharge of the Judgement. 1 1 Caf. Abr. 170, 
pl. 4, note a.: 1 Lev. 101, ' 
But, if there be jn the terms of a. hank any obſcurity 


or dubiouſneſs, which cannot be cleared up by the intention 


of the contracting parties or any other circumſtance, and 
all other rules of expoſition. of words fail, then the con- 
| ſtruction 


j 
r A if "a nts in my 
TEN a f 105. this is ſeveral, and the grantees hall. 5 | 
| have 205. ; but, if they make a leaſe and reſerye 105: * N 1 
ſhall have only 10s. between them. 5 Co. 7, b.: Plowd. * 


140, 161, 171, 289: Co. Litt. 197, a. 200, 4. Se farther 


en this ſubje, 2 Black. Com. 0.23. 9 23 | 
- | 1. o | 
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THE END. | 3 
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